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MALMEDY MASSACRE INVESTIGATION

MONDAY, APRIL 18, 1949

UNTTED STATES SENATE,
SuBcoMMITTEE OF THE COMMITTEE ON ARMED SERVICES,
Washington, D. C.

The subcommittee met, pursuant to call, at 10 a. m., in the commit-
tee room, room 212, Senate Office Building, Senator Raymond E. Bald-
win (chairman) presiding.

Present : Senators Baldwin (chairman) and Hunt.

" Also present : Senator McCarthy (member of Senate Committee on
Expenditures in Executive Departments present by invitation of the
subcommittee), and Mr. J. M. Chambers (on the staff of the com-
mittee).

Sengtor Barowrn. This subcommittee of the Committee on Armed
Services of the United States Senate has been appointed by the chair-
man of the Senate Armed Services Committee, Senator Tydings, with
the approval of the committee, to consider certain charges that have
been made concerning the conduct of the prosecution in the Malmedy
atrocity cases. :

I might say here, for the benefit of the record, that the other two
members, Senator Russell of Georgia, and Senator Kefauver, of Ten-
nessee, are not with us this morning. Senator Russell, T learned from
a letter this morning, has asked the chairman and the committee, that
he be relieved as a member of the-subcommittee, because of the tre-
mendous pressure of work he has on his other committee assignments
of the Senate; and, I have asked the chairman of the full committee
to appoint another member of this subcommittee in his place.

I'am very sorry to report that Senator Kefauver cannot be here
today because of the untimely death of a close intimate personal friend
of his, as a consequence of which he has had to leave the city.

Since we had already scheduled this hearing, and had as our first
and, I think most important witness, the Secretary of the Army, who
is a very busy man, I deem it advisable to go forward with the hearin
because there will be a transcript made of all of the testimony whic%
will be available, not only to the members of the subcommittee, but to
the whole committee, and to the Senate as well.

. Before any sound decision can be made on these charges, I feel that
1t is imperative that the subcommittee inform itself to the maximum
. practicable extent of all of the circumstances surrounding these mat-
ters. It is my intention to introduce into the record certain docu-
ments which have focused attention on the points in issue. We will
then hear today from representatives of the Department of the Army
who will give us the general background and current status of these

cases.
1



2 MALMEDY MASSACRE INVESTIGATION

We will then proceed to hear such persons as desire to be heard and
to make such other investigations as will permit us to develop all the
available facts. At this point, I wish to place in the record:

As exhibit A, a copy of a petition filed in the Supreme Court of
the United States by Mr. Willis M. Everett, Jr., on behalf of Valentin
Bersin and others, the defendants, as I understand, in the Malmedy
prosecution, in order that they may be noted, and appended as a part .
of the record. )

(Exhibit A, as filed, will be found in the appendix at the conclusion
of the record.) '

Senator BaLowin. As exhibit B, we have a copy of a brief, and the
supporting documents filed by Dr. Eugene Leer, attorney with the
Post Trial Section, War Crimes Group, on February 1, 1949, on be-
half of Valentin Bersin, and others, defendants in the case.

(Because this exhibit is deemed too voluminous to reprint it is
ordered filed in the records of the committee in connection with
S. Res. 42.)

Senator Batowin. As exhibit C, a copy of a memorandum to the
Secretary of the Army, dated September 14, 1948, from Col. Gordon
Simpson, Judge Advocate General’s Department, and Col. Edward L.
Van Roden, Judge Advocate General’s Department, rendering their
opinions and recommendations on the war crimes trials, held at
Dachau, Germany.

(Exhibit C, as filed, will be found in the appendix at the conclusion
of the record.)

Senator Barpwin. As exhibit D, we have a copy of a report prepared
in the Headquarters, European Command, entitled “Final Report of
Proceedings of Administration of Justice Review Board” dated Febru-
ary 14, 1949, and signed by Col. John M. Raymond, G. S. C., chairman
of the Board.

(Exhibit D, as filed, will be found in the appendix at the conclusion
of the record.)

Senator Barpwin. T feel that the question raised here is a funda-
mental one not only to our position as champions of right and justice,
but to the reputations of the men who were the servants of this Nation
during the prosecution of the persons responsible for the shocking
massacre of our soldiers during the Battle of the Bulge.

The officers who are charged with the conduct of this in vestigation
and the prosecution were acting on behalf of the United States Gov-
ernment. It is essential that their conduct should be examined and
if it was improper, appropriate remedial action should and will be
taken. On the other hand, if they committed no wrong, it is equally
imperative that the records should be cleared once and for all. ‘

I have asked the Secretary of the Army, Mr. Royall, to appear as our
first witness, and I may say to him that T am glad to see him here this
morning, and appreciate his willingness to come and help us out with
this matter, when I know he is working under tremendous pressure
with many other matters. o
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STATEMENT BY KENNETH C. ROYALL, SECRETARY OF THE ARILY,
ACCOMPANIED BY COL. C. C. FENN, LEGISLATIVE LIAISON DIVI-
SION, DEPARTMENT OF THE ARMY

Secretary Rovarn. Mr. Chairman, I am delighted to be here, and
have an opportunity to discuss in general the Malmedy situation, pri-
marily, as it relates to the death sentences which have been imposed,
which are the ones about which there has been the principal publicity.

After I have completed my discussion, if there are any other features
of the case to be discussed, I will be glad to cover them all, although
of course detailed testimony and evidence could more accurately be
presented by documents, many of which your committee already has.

I think, for the sake of clarification, some dates and figures might
be of interest, certainly as a background. This matter originated
approximately four and a half years ago. The Malmedy massacre
was committed in December 1944 and January of 1945, at the time of
and immediately after the Battle of the Bulge.

The investigation of these offenses and of those persons thought to
be responsible was begun approximately 4 years ago, immediately after
VE-day. This investigation, together with the preparation of trial
of the cases, continued until charges were preferred, approximately a
year later, or about 3 years ago,in April 1946.

The confessions which, according to the press accounts and other
statements, seem to represent the real issue in this case, were largely
obtained before April, and this is between 3 ande4 years ago.

The trial of the cases was completed in July 1946. The record
of the trial was reviewed under our regular War Crimes Board of
Review, the theater judge advocate, and finally by General Clay.
" These reviews extended about a year and a half or more, through
March 1948, and during these reviews, the questions as to the con-
fessions were raised and passed on by one or more of these various
reviewing authorities.

In the trial which ended in July 1946, all 73 of the Malmedy de-
fendants were convicted by the trial court. Of those, 43 were given
death sentences. During the process of these various reviews up
through the final one, 13 of the convictions, that is, of the 73 con-
victions were totally disapproved, and the sentences were changed so
that the defendants were given prison sentences ranging from 7 to 25
years; 14 were given life sentences and 12, death sentences which were
approved, which indicated of course that these matters were carefully
considered by the reviewing authorities,

In May 1948, petitions were filed with the Supreme Court of the
United States on behalf of all of the defendants. These petitions were
denied by a 4-to-4 vote on jurisdictional grounds.

Senator Barowin. That is the only question that the Supreme Court
decided in connection with these petitions, whether or not the Supreme
“Court of the United States had jurisdiction over the matter?
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Secretary Rovarr. That is right. They didn’t consider the confes-
sions or the merits of the matter as they had in previous occasions,
both in this case and a number of others. Four-to-four of course
does not permit the Court to intervene, or take cognizance of the case.

This decision was rendered, and this 4-to—4 vote was announced on
the 18th of May last year.

At about this time Mr. Willis M. Everett, Jr., an attorney of Atlanta,
Ga., approached me about a further administrative review of these -
cases. That is the first time they had come to my attention, because
of the number of war crimes trials, that was the first time it had come
to my personal attention. ,

Under our procedure, if I may interject, which was established
long before I came into office, the war crimes trial was left to the
theater commanders, trials of this character——

Senator BarpwiN. Who was the theater commander?

Secretary Rovarn. General Clay.

Senator Bawowin. At all times, during this Malmedy trial?

Secretary Rovarr. No, sir. At one time General Eisenhower was
there for a while after the war; and General McNarney was there;
and General Clay. I would have to divide this thing up into seg-
ments to see which did what function, but we can supply that infor-
mation if you want it.

Senator Barpwin. My point was that at all times while the discus-
sion was going on and while the trials were being conducted, there
was a reputable well:known senior officer of the United States Army
in general supervision of the whole works?

Secretary Roxarr. That is right, sir.

When Mr. Everett approached me about an administrative review,
and when his request was supplemented by that of Senator George
and Representative Davis and others, I modified our general policy
to the extent that I looked into these cases, and I may say that the
contention made in those petitions were serious contentions; and for
the first time I personally looked into the facts to the extent of saying
that there was enough there which, in my opinion, justified some
further investigation.

So T stayed the executions on the day Mr. Everett saw me, or the
day afterward, and directed General Clay to investigate the charges
alleged in the petitions filed by Mr. Everett, and then shortly there-
after I appointed a commission, consisting of Justice Gordon Simp-
son, of the Supreme Court of the State of Texas, and Judge Edward
L. Van Roden, of the orphans court of Delaware County, Pa., asking
them to go to Germany and investigate these cases, as well as other
war crimes, such as the trials at. Dachau, with particular reference
to the death sentences.

This Commission principally investigated 139 death sentences, in-
cluding the 12 Malmedy death sentences. Out of these 139. cases, the
Commission recommended a commutation of 29 death sentences, which
included the 12 Malmedy death sentences now under consideration
by your committee. That was our recommendation.

The report of the Commission was submitted on October 6, 1948,
and was forwarded to General Clay for consideration and action, with
the stipulation that before any death sentences were executed that I
would be further advised.

Senator BarpwiN. Mav I interrupt there, Mr. Secretary?
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Do I understand that as a result of this Simpson-Van Roden com-
mittee, all of the death sentences at Malmedy were commuted ?

Secretary Rovart. They recommended that they be commuted.

Senator %ALDWIN. Every one?

Secretary Rovarr. “All 12. There were only 12 left. They origi-
nally started with a larger number, and as I outlined before, but by
various reviews, it had gotten down to 12.

T believe the report you already put in the record, Mr. Chairman,
the record of Justice Simpson gives the details on that.

General Clay, under instructions I had given, was at the same
time making an investigation of his own, and that was through a
board of his own, the report of which has been given to this com-
mittee and both reports released to the public.

Senator McCartry. Could you get me a copy of the Army report?

Mr. Cramezrs. There is only one here. I have sent for yours,
Senator. '

Senator McCarray. Thank you.

Secretary Royarr. General Clay personally considered the Simpson
Board report, as well as the report of his own board, and again re-
viewed the cases.

This consideration was completed week before last. General Clay
has reaffirmed six of the death sentences and has commuted to life
imprisonment the other six. In each instance he gave the reasons
for his actions, and released those reasons to the press.

- I believe we have also furnished those to the committee.

You also have General Clay’s reasons in each of the 12 cases.

Senator BarpwiN. So, up until now, it is fair to say, is it not, Mr.
Secretary, in an effort to lean over backward to be just and considerate
to these people, not a single German who took part in the perpetra-
tion of the Malmedy massacre, where some 250 of our boys were lined
up and shot down, not a single German has yet been executed ?

Secretary Rovarr. Not a single German has been executed. I don’t
believe the figure of 250 is correct now, but nevertheless, no one has
been executed for the massacre, and only six now can be executed
because under our procedure, I cannot increase a sentence above what
General Clay has decided. I do have authority to recommend to the
President, or I suppose to myself, as the Secretary, to reduce the
sentence of thosé six which now have been approved for execution.

Senator Barpwin. No date has been set for their execution ?

Senator Roxarr. No. I stayed these executions in May 1948, and
that stay remains in effect until this time. It has not been removed by
me. The stay was to last until the review was completed, and General
Clay fully understood that at all times. There was something in the
press that I recently stayed the executions, but it has been stayed
since May 1948.

I will not consider any cases in my oflice, any of the death cases,
except those six, because there is no use to consider those that have
been commuted. I have not yet gone over the complete record, wait-
ing to narrow my review to those matters on which I could take action,
and that action can only be in the six cases, and any matters relating
to them.

T am now in the process of looking over those cases. I have had a
summary made of the evidence and if that summary indicates that

¢
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the death sentence should be imposed, then it would be my intention
to go into the full record.

Senator Barpwin. Right on that point, so that we have the record
clear, as I understand it, the sole power to further commute those six
death sentences still pending is in your hands, is it not, and not in the
hands of Congress in any way, shape, or form?

Seci‘f{tary Rovarw. Not in the hands of Congress, as I say later in
my talk.

}i{owever,‘if any committee of Congress, or Representative of Con-
gress, wants to go on record and give me recommendations as to what
to do with these cases, I, of course, will be glad to give it careful con-
sideration, if you will bring any facts to my attention. !

I am engaged in the consideration of those six cases, and before any
decision is made, it would be my intention to go over them carefully,
and so I say, I will be glad to receive any views from the Congress.

Senator McCarrrry. Mr. Chairman, may I ask a question?

In going over those cases, let us assume, if you will, that you are
going over the case of John Jones. Let us assume that you find that
two things have occurred: No. 1, you are convinced the evidence shows
the man is guilty without any doubt at all, you are convinced of that;
No. 2, let us assume you are convinced that in order to get the evi-
dence, that mock trials were conducted, such as were found by the
board General Clay appointed. Let us assume it found that physical
violence was used in getting the confession. In other words, let us
assume that they used force, used mock trials, used confessors, and
such like. Assume you are convinced beyond a reasonable doubt that
the man was guilty—on a death case, what would you do then? Rec-
ommend that he be hung, or that his sentence be commuted ?

Secretary Rovarr. I will be glad to answer now, but if you will
indulge me, I think I answer that later on. IfT do not, I will be glad
to come back to it.

Senator McCarrmy. Certainly.

Senator Barpwin. Senator McCarthy, of course, represents the
Committee on Expenditures in Executive Departments that also has
this matter under consideration, and is here at our invitation.

Senator McCarray. 1 might say that I am here informally, I can-
not say that I represent the Expenditures Committee, but I intend to
report back to them, of course, in view of the fact that they were
considering conducting such an investigation.

Secretary Rovarr. The Malmedy cases present sharply conflicting
considerations, in view of the allegations that have been made. The
situation is the type which always presents difficulty to any court, or
to any executive authority which must act on the life or death of
persons charged with crime. It is one of the most unwelcome respon-
sibilities that my office has, to pass on death sentences.

There are rarely any in which there is not a sharp contention made—
I do not know anybody charged with a crime in which the death
penalty can be inflicted, who doesn’t make sharp contentions of inno-
cence or misconduct on the part of the court, or something. On the
other hand, there is the undisputed fact that in these cases, approxi-
mately 80 American soldiers, as well as a number of innocent civilians,
were slaughtered in cold blood, in total violation of all accepted rules
of civilized warfare.
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There is nothing in the record to indicate any controversy about
that fact. . .

" Most of those so killed were young men called into the service of their

country, young men who had proven their courage and fitness, who

had served honorably and faithfully and bravely, and who were

entitled to expect that if they fell into the hands of an enemy, they

would be properly treated as prisoners of war. _

It is one of the most atrocious crimes that I know of in all of the
war-crime annals. It is a crime that ought to be punished by death,
if the right person can be apprehended and properly convicted and no
guilty persons should escape just punishment, either through techni-
calities or legal refinements or overdrawn theories. o

On the other hand, the contention is made that the convictions were
obtained by involuntary confessions extorted by promises of immunity
and by threats and force, in disregard of established rules of American
justice. That is the contention of the defendants and their counsel
but as to this feature of the case, those American officers and enlisted
men and civilians who were charged with the preparation of these
trials deny that there was any improper conduct in obtaining these
confessions. If their statements are correct, then the procedures fol-
lowed were proper, the confessions were voluntary, and those who were
convicted have been proven guilty and should be punished.

These conflicting considerations, it seems to me, must be continually
borne in mind, whatever aspects of the Malmedy cases are to be studied.
And, I admit that' I am not entirely clear just what features of this
case interest your committee. That has not been made clear either
through the press or in the statements made from time to time.

If it is desired by this committee to go into the facts relating to this
horrible massacre of American soldiers in the winter of 194445, the
Department will be glad to obtain for the committee all the available
information relative thereto.

Senator McCarray. For the benefit of the Secretary, can I just
briefly tell him, in answer to the question he raised, there is the ques-
tion of the extent of which at least our committee was considering this
case—I think every member of our committee has lost either a son or
someone very close to him in the service. Every member of the com-
mittee realizes the gruesomeness of the crime perpetrated over there.
I think every member of our committee feels that when the guilty
are found and properly tried, they should be either hung or what-
ever sentence happens to be meted out to them. There is no desire
on the part, I believe, of any Member of the Congress to see anyone
who is guilty, go free.

However, in view of the exceptionally good record over in the Pacific
where every war criminal was triel honestly and fairly, and executed
as quickly as they were over in Europe—in all the unusual reports
coming out of the European theater, some of us were very much con-
cerned in checking to see exactly what type of justice we are meting
out in Germany, especially in view of the report of the Clay committee.

As I recall, General Clay appointed the judge advocate general, plus
some of the other members of the prosecution, to make an investiga-
tion over in the European theater and find out how confessions or econ-
victions were obtained, so that the extent to which we are concerned
In going into this, you might say we start out with a report that Clay’s
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own men make which they say there were mock trials, we did use
physical force, that in some instances we took ration cards away from
families of prisoners and in view of that we feel that we should go
into the whole matter to find out whether or not the men who were
prosecuting in that area were competent to know what is meant by
“American justice.” ,

As T say, that is doubly important, in view of the fact that over -
in the Pacific theater, where the crimes were just as bad, and the
persons were just as hard to apprehend, we apparently dealt out a good
clean brand of justice. I don’t know how it was in Germany. I think
that is what our committee at least wants to go into.

As to the gruesomeness, there is nothing that any of us can recall
in recorded history that approaches the unwarranted type of mass
slaughter that occurred at Malmedy, and we always like to see the
men responsible brought to justice. .

To repeat, we are concerned with finding out how the convictions
were obtained, how confessions were obtained, and how the prosecu-
tion staff worked. If they worked improperly, we want to know.
If they did not follow the American concept of justice, then we think
that those individual men should be bréught up before your court-
martial board to determine whether or not they should be left in
charge of that kind of work, so that when we go into the next war, if
there is a next war, we will know that the trials were properly con-
ducted, and if these same men are in charge, we want to know that
they conduct those matters properly. -

I am giving that in answer to your question of what we are going
into. :

I believe there are three committees interested in this, the Judi-
ciary

Secretary Rovarr. T was asking what feature you wanted stressed, -
or explained most clearly, and you have answered, in part. I have
other inquiries to make, but I would like to say this, Mr. Chairman:
I agree with the point of view the Senator has expressed——

Senator McCartmy. In short, we both fully agree——

Secretary Rovarr. However, I want to correct some impressions.
When you say this situation did not arise in the Pacific, you are
wrong. There have been few death sentences presented for considera-
tion where a contention was not made that the confessions were im-
properly obtained. I practiced law, and I am sure others here have
done so, and in civil life I cannot recall many murder cases where the
defendant did not contend that any confession he gave was extorted
or obtained by promises of one sort or another, in practically every
murder trial I have heard tried.

Senator Barpwin. I think, Mr. Secretary, that the popular con-
ception of the use of a confession is wrong, and it might be good, here,
for the benefit of the record, to give some indication of how a confes-
sion is used.

It is very rare, in my experience as an attorney, that I have ever
seen a confession actually introduced in evidence, as the confession
of the defendant. What happens in connection with the confession
is usually this: The man makes a confession and then the prosecuting
authorities check up on the items of the confession. For example,
the disposal of the body, the disposal of the weapon used, and all
that sori of thing, and as a result of thal, they gradually bulld
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together a case which might otherwise have been impossible to
reconstruct. .

-The effect of the confession is that the defendant has made available
to the State, the different items that are important in the prosecution.

It is not necessarily the effect of the actual confession read in court.
I don’t know what the situation was in these particular cases.

Secretary Rovarr. There were confessions in most of these cases,
and in my experience, it has been such that in a great many cases
confessions are introduced, but wherever they are attacked—I might
almost say they were attacked in every instance by the defendants
in the several courts, civil or otherwise.

Senator McCarray. You understand, I am just giving you this
because of your inquiry. The thing that originally disturbed our
committee was this report made by, 1 guess you would call it the Clay
committee. ‘

_ Secretary Rovarr. That is right, I agree with you.

Senator McCarray. And some of the things that seemed to disturb
us are unusual to say the least. You are a lawyer, Senator Baldwin,
and Mr. Secretary, and I happened to be a judge for some time.

For example, the Judge Advocate General who is investigating,
over there, himself seemed to think that there was something wrong
with using stool pigeons. He confused that with the use of physical
force. Any lawyer knows that it is perfectly proper to use a stool

igeon ; they have used them since time began in order to get a con-
ession.

The Judge Advocate General seems to think there was something
wrong with asking minor criminals to turn state’s evidence, in effect.
We know that is a perfectly proper procedure.

Secretary Rovarr. You wouldn’t get very many convictions, if that
didn’t apply.

Senator McCarray. As long as you honor your agreement with the
minor criminal, if he turns state’s evidence, there is certainly nothing
improper there.

The Judge Advocate General, as I understand it, seems to confuse
those things that are recognized procedure in every criminal court
in the country, with taking the ration cards away from the family of
the accused, using mock trials, physical force, and doesn’t seem to be
able to distinguish between the two, what is proper and what is
improper.

Secretary Rovarr. The mock trial is questionable, the law is not
clear as to whether they are proper or improper. Some States permit
them, and some do not. .

Senator Barpwin. Returning to that question of the resolution,
Senate Resolution 42, to answer the question of the Secretary of the
Army, the resolution reads that the purpose of the investigation is to
seeure a full and complete study and investigation of the Army with

- Tespect to the trial of those persons responsible for the massacre of
erican soldiers, which occurred during the Battle of Malmedy in
ecember 1944, with, particular reference to (1) conduct of the in-
vestigation by the Army preliminary to the trial; (2) conduct of the
trial of the alleged perpetrators of the massacre; and (3) action taken
by the Army officials subsequent to the trial which resulted in a
commutation of the sentences of many of the defendants convicted
at the trial.
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So, I might say that as I understand this investigation, it is merely

an investigation into the methods, so that we might correct any abuses
that have arisen and avoid these abuses if we ever have to go through
anything like this in the future.
. Secretary Rovarr. I don’t believe Senator McCarthy was here when
I called attention to the fact that these confessions were obtained be-
tween 3 and 4 years ago, between VE-day and April 1946. I am
coming to that feature in a minute, but I assume that, from what .
has been said here, you do not desire to go into the question of the
massacre, though some of the press accounts I read indicate that some
people want that investigated.

Senator McCarrry. I think all of us realize how gruesome that
crime was, and I don’t think we need to go into the question of
whether or not there were more crimes perpetrated.

Senator Barpwin. The Secretary has already said in his state-
ment that it seemed to be an undisputed fact that 80 American sol-
diers who were entitled to the privileges of a prisoner of war, were
massacred in cold blood.

Senator McCarTuy. And some civilians also.

Senator Barpwin., And I do not think we need to go into those
gruesome details.

Secretary Rovarr. Therefore, I will assume you do not want any
eye witnesses either, into that.

Senator McCarray. I think, My, Chairman, that you and I will
agree that if you think these men were guilty, they certainly should
" be punished. I think there is no doubt about that—whether or not
the trials were properly conducted, whether or not we followed
American procedure and in the American system of justice

Secretary Rovarr. That is the second aspect of the case. You
might desire, and apparently do desire to go into the circumstances
connected with the confessions. If so, the papers which have already
been furnished you will give you part of the information, but only
part. The emphasis in the petitions filed, as well as a good deal of
the press discussions, is on the German prisoner version of what
happened, and the statements made after the trials; but their version
attacked violently the conduct of loyal American soldiers and civilians
of respected character, carefully selected, who obtained these con-
fessions from the accused. Before this committee would make any
adverse findings as to any Americans who conducted the inguiries, I
am sure you would see that these Americans have an opportnuity to
defend themselves against charges made, in substance, by former
enemies of this Nation, and I understand——

Senator Barpwin. I might say, Mr. Secretary, we have a long list
of witnesses: The men who took part in the prosecution and secured
the evidence, and these confessions, and those who guarded the pris-
oners and conducted the prosecution and the trial. Only this morn-
ing, I have here a letter from Senator Knowland, in which he encloses
a copy of a letter from a man named Nobel Johnson, who describes
himself as the “Prison Commander of Internee Prison No. 2,” located
in Schwabisch Hall, Germany, from November of 1945 to December of
1945. He is typical of the kind of witness we have listed.

Senator McCarraY. I can safely say also that the Secretary need
not be concerned that the prosecution will not be adequately protected
by the committee.
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Secretary Royarr. I am sure I said in my statement, I didn’t raise
the question, I am sure the committee will do that.

Senator Barpwin, We are here to get the facts, but I think it is
true that, as the Secretary indicated, these men who conducted the
prosecution, and guarded the prisoners, our own soldiers and officers
have never been personally called upon to testify in any great num-
bers, if at all.

Secretary Rovarr. And the publicity that has risen out of this
thing is all on the side of the version given by the German defendants
and their counsel—a large part of it has been.

Senator McCarrry. 1 don’t like to get into an argument at this
time, but I think the publicity that has arisen has been bad publicity,
as far as the Army is concerned, and arose largely by reason of the
report rendered by Colonel Harbaugh, who was Judge Advocate Gen-
eral, in which he set forth what was done in getting these confessions,
and it is a most unusual document and I hope you keep that in mind
when you are testifying. I would like to know what part of that
document is true and what part is not, after reciting the use of physi-
cal force, mock trials, taking ration cards away, and, I find this in the
Army report: '

That the conditions obtained at the prison and the methods employed in the
interrogations had a definite psychological effect on the defendants and resulted
in their being more amenable to giving statements.

I doubt very much if Mr. Harbaugh intended to say that the use of
mock trials and those things are all right because it has a good psy-
chological effect and brought forth confessions

Senator Barpwin. May I interrupt

Senator McCartay. May T ask this?

- The reason that we are concerned with this, our committee, is that

we have been accusing the Russians of using force, physical violence,
and have accused them of using mock trials in cells in the dark of
night and now we have an Army report that comes out and says we
have done all the things that the Russians were ever accused of doing,
but they are all right, because it created the right psychological effect
to get the necessary confessions. '

If this Army report is true, then T think your duty principally, and
I take it you are as much concerned as we are, I know—I think the
duty of the Army is to run this down and find out who, over in that
area, has been guilty of this sort of thing and take them out of that
kind of work. They might be all right in a mess hall, but they appar-
ently know nothing of the conduct of a trial.

If, on the other hand, this report of Mr. Harbaugh’s is false, I think
that should be cleared up so that the press of this Nation knows that
the trials in Europe were properly conducted, as I think they were in
the Pacific.

I don’t want to take all your time, though.

Secretary Rovarr. I don’t think, Senator McCarthy, that really
while this report of Colonel Harbaugh has been given so much pub-
licity, most of the official publicity, and the great quantity of publicity
came from the petitions filed in the Supreme Court and the statements
made by the German prisoners. That is what got people excited about
it, without hearing the other side. :

91765—49——2
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T would be less than frank if T did not say that I find it difficult,
myself, to follow some of the conclusions made in this report in the
theater.

Senator McCarTrY. It is an unusual document, surely.

Secretary Roxarr. T don’t believe that it is intended to condone the
items enumerated before, but certainly it is subject to that construc-
tion, and it is not clear at all.

T agree with you entirely that we must insist. that our methods of
obtaining confessions are entirley in accord with the American con-
cept of justice. There is no doubt about that, and if there is anyone
in that work who does not appreciate that, they ought to be removed.

Senator BarpwiN. That is one thing we are particularly anxious
to find out about, Mr. Secretary.

Secretary Rovarr. As to the reduction of the six death sentences,
as I said before, I would recommend and welcome any recommenda-
tions the committee might want to make. I want to say that I am
confident that under all the circumstances, in view of the discussion,
that no decision that I or my successor may announce as to these six
death sentences—no such decision will meet with universal approval.

Senator McCartay. That is true.

Secretary Rovarr. If the sentences are commuted, there will be
criticism that the deaths of young American soldiers are going un-
punished. If the sentences are aflirmed and the men executed, then
no matter what is produced before this committee, or elsewhere, there
will be some that will accept the German version of the mistreatment
and it will be asserted that no single man has been convicted properly,
and that all the principles of American jurisprudence have been vio-
lated. That will be the—— '

Senator McCarraY. May I interrupt again? That is one of the
reasons why we feel that any man who is responsible for using unusual
proceedings to get convictions should be subject to great caution
because it is entirely possible that some incompetent prosecutor by
using illegal methods, may be responsible for some of these guilty
men going free. -

Secretary Rovarr. As a matter of fact, in investigating that, we
have the problem complicated by the probable fact that none of those
people who made this investigation are now engaged in that work.
This happened immediately after VE-day, which may account for
. some of the measures that may have been used, and certainly makes it
difficult to investigate, because that was a period of demobilization
and flux, and therefore we are not investigating what is done now, but
what was done immediately after VE-day while the war was still
going on in Japan, or for at least a portion of the time.

Senator McCarray. Would you know offhand where Clay and the
Simpson committee differed on the execution of the six that are
scheduled to die?

Senator Barowin. Senator McCarthy, T wonder if you would let
the Secretary finish his statement, because I think you will find that
if you and T step into this thing now and try to compare this sentence
here and that sentence there in another matter, we will have this thing
preity thoroughly disorganized, and T would like to hear the Secre-
tary, or get the Secretary’s statement in the record, if you do not mind.

Secretary Rovarn. Perhaps you would like to know, and I think
1t covers pretty much what you said, Senator McCarthy, the principles
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which I think these cases ought to be reviewed on; I want the guilty
person punished, if their guilt has been established by proper evi-
dence; but I do not want to approve the sentence of the Germans,
based on confessions obtained by any promises of immunity, or con-
fessions otherwise illegally or improperly obtained.

Senator Barpwix. Or by confessions that cannot be substantiated
by a further independent investigation of the particular facts claimed
or admitted.

Secretary Rovarn. A confession which does not find any support at
all in the evidence. :

It is the application of these principles, and not the principles them-
selves which present difficulties. This does not mean all confessions
would be disregarded merely because trickery or deception has been
practiced in obtaining them. As perhaps every member of the com-
mittee of Congress knows, confessions are rarely obtained without
some tactics of that kind, stool-pigeons, and so forth, being used. If
all confessions of this type were excluded, or all obtained by decep-
tion or trickery—a large proportion of our serious crimes would go
unpunished.

To illustrate one problem that may airse: It is certainly common
practice in civil courts, as well as.elsewhere, and not one frowned on
by the courts, to obtain confession of one defendant by stating to him
that the other defendants have confessed, when the other defendants
have not. I don’t suppose there is a police department in the country
that hasn’t used that device, and it is also a common practice to use
moral and even religious suasion, sometimes to an extreme degree, in
an effort to induce prisoners to confess. In theory, the effect of moral
and religious pressure to make aman tell the truth and not tell a lie—
it we didn’t believe in religion in America, we might think that re-
ligious pressure could make him tell a lie, if we believe in it and we
believe that moral and religious pressure has a tendency to make a
man tell the truth. 4

While I don’t want to go to a discourse or a full discussion of the
legal precedents, it is clear that even confessions rendered while
prisoners are subjected to considerable discomfort are not always
excluded by the courts.

There is, of course, a good deal of feeling among laymen and law-
yers that many of our courts have become too technical in excluding
confessions and that this tendency has reduced convictions of persons
who are clearly guilty. It is not my purpose to argue for or against
this considerable body of opinion, but I do want to say that I would
not extend the scope of technical refinements in a case of this character.

Here the evidence clearly shows that all of the defendants were
members of the SS and were under strict orders not to talk at all. If
all legal means had not been used to induce these prisoners to talk
- about these occurrences, there would have been no chance at all to ap-
prehend or convict any of those guilty of the massacre. _

There is one other consideration that is entitled to considerable
weight. It is a natural tendency of every defendant who confesses
to claim that his confession was procured by improper means. In
early experience in the trial of eriminal cases, and I am sure in the
experience of many of you gentlemen, it is rare in a murder case
where there is a confession, rare indeed for the defendant not to seek
to repudiate his confession.
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It then becomes a question of veracity between the defendant, and
possibly his associates, on the one hand, and the law-enforcement.
officer authorities on the other hand. These issues arise in many,
many murder cases, and civil courts and, as we all know, in civil life.

The testimony of the law enforcement officers, on the average, is
more credible and therefore is usually accepted.

If this were not true, there would be mighty few convictions for
murder. _ _

Despite all this discussion, I am still of the opinion that if any of
the confessions relating to the guilt of the six under death sentence
were obtained by force or improper inducements or brutality, or any
other improper means, and if there is not sufficient other cogent
evidence to support the death sentences, then they should be com-
muted.

Senator McCarrry. That means, in effect, I’'m not criticizing your
position, but that means that an incompetent prosecutor would cause
some guilty man to go free, am I right, if there is an incompetent
prosecutor who gets a conviction improperly? As I say, I agree
with your position, and I want to make that clear in the record—
it means that the incompetent prosecutors who were guilty of using
illegal methods of getting a confession of a man clearly guilty, would
be responsible for that man going free?

Secretary Rovavrt. It is certainly true, sir, and I would say in this
case, that 1t is perfectly possible that investigations begun while the
war in Japan was still going on, and in the days of temper imme-
diately following the war when these confessions were obtained, it is
perfectly possible that some people may have gone too far in their
efforts to apprehend those guilty of this atrocious crime, and that may
have had the effect eventually of freeing people that should have
been executed. :

Senator Barpwin. You added one other condition that Senator Mc-
Carthy didn’t include in his question, and that was—where the facts
alleged in the confession cannot be supported by other cogent testi-
mony which, after all, is the important thing, we want to see no man
convicted or imprisoned or put to death on the basis of his own con-
fession alone, particularly if it is obtained by force and violence, or
threats or anything of the kind. We insist in American jurisprudence
that a confession of that kind be supported independently by other
cogent believable testimony, and I think that is what the committee
wants to be convinced of in this particular case.

Secretary Rovarr. I agree entirely with you, and want to say this,
that the danger of people escaping punishment by the fact of the
psychology of the time, may have led to some excesses, which must be
minimized by just the facts you stated, because in some of these cases,
those confessions, no matter how obtained, may have been responsible
for other facts being discovered which would justify conviction.

Now, I am not prepared today to discuss each of these six cases,
because I am going to pass on them after I go into them very thor-
oughly, the six that General Clay has recommended the death sentence
be imposed on, and at least in some of those, there is evidence totally
aside from the confessions which indicates to me that at least it may
prove their guilt——

Senator Barowin. May I say this, Mr. Secretary—I think that this
committee wants in no way to interfere with your prerogative. You
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may think it wise to hold up any further decision in these six cases
until this committee has completed its hearings, or you may not. That
iz entirely your responsibility. What we are primarily concerned here
in this committee with, is the methods that were used. God grant we
.do not have to go through this again, but we may have to, and this
whole procedure was something entirely new in warfare, was it not?

Secretary Rovaru. Yes, sir.

Senator Barpwin. We never had this sort of thing before.

Secretary Rovarr. That is right.

Senator McCarruy. Before you have that subject, may I ask this
.question? Let us assume now, in your review of these cases, say you
are reviewing the case of Mr. X and you feel the confession is 1m-
properly obtained, but feel, however, that the man is guilty without
any doubt. You feel that 1f the prosecutor had been competent and
done his work efficiently, that you would have had a good valid con-
viction that would stand up, but under the circumstances you feel that
you have got to recommend that the conviction be set aside. Let me
ask this: Is it your thought that you intend to run the matter down
and get the name of the officer-who was responsible for the guilty going
free, and if he is in the Army bring him up before court martial? Do
you have that in mind ¢

Secretary Rovars. T don’t know., We haven’t reached that far.

Senator McCarrry. That is a very important matter.

Secretary Rovarr. I would think that that would require consid-
erable consideration. Certainly, no officer or civilian or enlisted man,
and there were all three classes in this, who may have gone beyond
the proper limits did so with any other idea than trying to convict
people of a very serious crime. I would bear in mind that that was
done under an entirely different background than exists today, a period
of hostility toward an enemy, and of natural animosity ; and, when the
entire Military Establishment was disorganized, so to speak, by the
rapid demobilization.

Now, I would not want to say that in the scales of what would happen
today, it would be unjust to do so, and I am not sure what action
should be taken against those men, most of them I doubt if you will
find in the service in any appreciable number. If we did find it,
1 am not sure we would want to pursue it to the court-martial stage
without knowing a good deal more about it. I would want to find
out who was responsible, weigh the facts and give him an opportunity
to explain if he wanted to, but as to court martialing anyone who, in
a very normal and natural human emotion, wanted to convict those
who were guilty of this atrocious crime—I would hesitate. It would
have to be a pretty clear case before I recommend it.

Senator McCarray. Thisisrather important. It isa rather unusual
statement you make. I was in the Marine Corps and as you know
~ feeling ran high in all quarters for the duration of the war, in most
combat areas during the war, and you felt that under the circum-
stances it was much more important to protect the rights of the pris-
oners of that time, than during the normal peacetime. '

Secretary RovarLr. These were not prisoners of war in that sense.

Senator McCartry. Not prisoners of war?

Secretary Rovarr. No. These defendants were not. The war was
over. They were not captured. They were criminals who had been

apprehended.
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Senator McCartay. You don’t know whether they are criminals
or not until they are convicted. .

Secretary Rovarr. They were charged with these war crimes. They
were not taken as prisoners of war, these defendants who were being
tried.

Senator McCarrry. You say they are charged with a crime.

Secretary Rovari.. Yes.

Senator McCarrrY. And you and I will agree, I assume, that when
a man is charged with an atrocious crime and when feeling runs high,
that is the time when we must have strict rules and regulations to
protect the rights of someone who may have need of the law.

Secretary Rovarr. 1 agree,

Senator McCarray. Do I understand you to say, Mr. Secretary,
that in view of the fact that these men were overeager to convict the
criminals, even though you find that they indulged in practices which
were wrong, practices which now might result in freeing a man who
is guilty, that you would not take any action against those persons?

Secretary Rovarr. I did not say that. I said I would hesitate
greatly to court martial a man who was investigating a case, trying

_to secure a conviction, for the murder of his comrade, with a war still
going on, fresh in his mind. -

They didn’t commit the atrocities. Our investigators didn’t commit.
any atrocities in the sense you normally use the term. They were
merely seeking to establish a fact, perhaps a little too eager. The
question is pretty near moot, because I think the statute of limitations
would bar every one of these things. I don’t think we could court
martial them, anyhow, in all probability, unless it happened more"
recently. '

Senator McCarruY. In view of the fact that we may be, for all we
Iknow, in the next day or in the next week at war again, we don’t
know—Ilet us assume that in checking case No. X, you find that all
these things that Mr. Harbaugh or the Clay committee, or call it
what you may, what the Army committee said existed, assume you
find them all true, find that officer Jones who was assigned to prose-
cute, that No. 1, he takes a ration card away from the accused’s.
family; assume you find that out, and that is part of the findings in
the Army committee’s report; No. 2, that he took the wife of the
accused up to the officers’ club and brought her there and bought her
drinks during the time of the prosecution, or took a man’s family,
I am simply repeating things that the Army committee found—
assume that you believe that in the dead of night they took this man
down and put a black hood over his head and stood him before a table
with a black cloth on it, and a crucifix in the middle of it with a phony
prosecutor sitting behind the table and assigned a member of the
prosecuting staff to act as his defense counsel, and they convicted him
and sentenced him to hang in the morning; assume that you find that
along about 2 or 8 hours before he is allegedly to hang, the phony
defense counsel comes in and says, “If you will sign this confession,
your family will get their ration card restored to them, you won’t
hang, you will get off with 5 or 10 years.” Whatever the case may
be, assume you find as the Army committee states, that physical vio-
lence was used on these men to get a confession; assume you find that
physical violence was used on other witnesses to make them testify
along a certain line; assume that you feel that had these things been
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properly conducted that this man, Mr. X, would have been found
guilty, but because of this complete departure_ from the American
system of justice that you must let this guilty man free—do I under-
stand you to say that you will not bring the Army man up for court
martial, but will let his name come before the Senate year after year
for promotion, from colonel to general or on down the line? We are
concerned with that phase of it.

Secretary Rovarr. You have answered my question, Senator, by
describing a most atrocious set of circumstances which I do not think
even the nearness of the war was justified. If a case of that kind
were found, as you have described, and if it was not barred by the
statute of limitations, I should certainly favor disciplinary action,
but I am saying

Senator McCarrry. May I interrupt?

Senator Barpwin. Let the Secretary complete his answer, Senator.

Secretary Rovarr. I am merely saying, that in weighing these
matters that mere overeagerness or stepping reasonably beyond the
bounds, in view of the psychology then existing, would require very
close scrutiny by me before I would court-martial a man, even if
the statute of limitations had not run.

But you have described a case that may exist—I am not stating
that it does not—but you have gotten together all the bad features
against one individual. . :

Senator McCarruy. Just the bad features from the Army report.

Secretary Rovarr. I am not criticizing your summary, but if that
set of facts should be established against an individual I would agree
entirely that some disciplinary action would be proper.

Senator McCarraY. You understand, for the record, that I recited
nothing that is not in the Army report.

Secretary Rovarr. Except that the Army’s report does not ascribe
all those things to one single person.

Senator McCartrY. That is right. . . :

Secretary Rovarr. You have just got an accumulation of all of
them, and I agree with you; but I do not want to leave any impres-
sion that I think we can weigh conduct to the enemy prisoners—
that is a different matter. We have to be very cautious there, because
it applies on both sides, but as to the prosecution for crime, I am.
positive, for example, that a criminal, many war criminals tried imme-
diately after the war were convicted who would not have been con-
victed 2 years later; and that is human nature.

Theretore, I say that in weighing the conduct of our soldiers and
(fenlisted men overseas, and civilians, that we must give weight to that

actor.

Now, gentlemen, I have stated the principles that I would like to
apply and will apply, unless this committee or some other representa-
tive group of Congress would like to suggest other criteria. I think
the criteria as to the guilt in these six cases, and the sentence to be
imposed are the proper criteria, and while I do not say I envision
a decision which will meet with universal approval, we want to do
the fair thing about it.

Now, Senator Baldwin, you raised a question of whether T wanted
to wait until Congress, or this committee, or any other, should con-
sider the matter before I acted on these six death sentences. It has
been a difficult question for me to decide.
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In the first place, I hesitate to run the risk of this thing being so
prolonged that my successor might have the responsibility of passing
on it. I do not mind taking that responsibility. Of course, per-
sonally, I would hate it. I wish I didn’t have to do so. I do not
want, to pass the buck to anyone else. I am not suggesting how soon
that would be, but say there will be a successor sometime, I don’t
want to run the risk of passing the buck to him; nor do I want to
seem to put the Congress in a position, or any congressional commit-
tee, in a position unless they want to get in that position, of taking
the responsibility for the execution. My executive action in this
matter is a responsibility put on this Department and not on the
Congress.

Senator McCarray. I might say that Senator Hoey, chairman of
the Senate Special Investigating Committee wired the President, and
I believe that your office has a copy of the wire, requesting that the
President himself take action to hold up any executions in cases in
which the Simpson-Van Roden committee disagreed with General Clay.

Secretary Rovart. Let me finish. I was going to say, despite those
considerations on the other side, I have reached a decision that if the
committees considering this matter will act promptly, any committee
who wants to consider it, that I would be inclined to defer a decision
on theé matter of the six sentences until I hear something from the

- committees.

Senator Barowin. May I say this, Mr. Secretary: We do not want
to be acting in any way as a court of appeais here. That is not our
function. What we are doing is investigating the methods and poli-
cies and means used in these cases.

On the other hand, T am glad to have you say that if we will expe-
dite these hearings, you would postpone final decision, because I
believe we may be able to develop something in this investigation that
will be helpful to you.

Secretary RovarL. That is the reason I reached that decision.

Senator Barpwin. And, it will be helpful to justice all along the
line, and it might be wise under those circumstances to postpone your
final decision, although we are not asking you do do so, because we,
as a legislative branch of the Government, do not want to trespass
upon what is obviously a prerogative and responsibility of the execu-
tive branch of the Government.

Secretary Rovarr. As a matter of fact, Senator, I had decided be-
fore Senator Hoey’s request, and advised a number of Senators, that
I would wait until I heard further from Congress, before passing on
the matter.

Senator Barpwin. There is just one other point that I wanted to
bring out while you are still here. We don’t want to go into any
testimony as to this massacre itself, I mean, the things everybody in
tﬁe country knows about it. There is just one possible exception to
that. .

Some of these confessions contained descriptions of how this mas-
sacre was perpetrated. There are some eyewitnesses, and where the
veracity of a confession may be an issue, 1t may be necessary to cor-
roborate or disprove the statement in the confession, with an eye-
witness. To that extent, we may have to go.

Do you have anything further?
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Senator McCarruy. T have a number of questions, but first let me
say this: Apparently our Expenditures Committee does not take the
same position you do, Mr. Chairman, on the question of holding up
executions. a

We have felt that in any case in which the Simpson committee,
or the Simpson-Van Roden committee, recommended that the man
be freed, or that his sentence be commuted, that in those cases it would
be a great mistake to have any execution take place while the Senate
committee is investigating this particular matter.

For that reason, Senator Hoey sent a wire to the President asking
him to hold up all executions in which the Simpson-Van Roden com-
mittee, the committee appointed by the Secretary—that those be held
up until we finished our investigation because we felt that if the
committee were to come back with a report to the effect that the con-
victions were improperly obtained, that you violated every concept of
American procedure to get convictions, and there were serious ques-
tion of the guilt of a man, we think it would be a tragedy to have
had—

Senator Barpwin. That isn’ the question at this time. That isn’t
the point we are inquiring into——

Senator McCarrry. I wanted to make our position clear in the
record. We feel that in a situation, if it did arise, and it could arise,
and if the execution took place, that it would do American prestige
over in Europe infinite damage.

I might say that the reason why our committee was concerned about
that was the constant stream of reports, apparently valid, from the
Army’s own report, from the Simpson-Van Roden committee, and
others that we have been getting from Kurope, as to unusual things—
I think that Mr. Royall, our top brass, would not approve of a lot of
those things done by some incompetent officer over in that area, and,
in effect, doing everything we ever accused the Russians of doing, and
for that reason it hurts the American prestige over in Europe and
may be driving more to communism in that area than anything else;
for that reason I feel that it would be entirely proper to ask the Secre-
tary to hold his decision up until after we have completed our inves-
tigation.

Secretary Rovarr. The President never made any such request, and
I assume is leaving the matter to our judgment; but, we had already
decided before that request was made to the President that we would
wait a reasonable time for these matters to be investigated, so that is
a moot question.

I do not want to leave unchallenged the statement that we are fol-
lowing in Europe today procedures that are analogous to those in
Russia. That is not a fact.

Senator McCarrry. Ifthe Army’s report is true

Secretary Rovarr. That report relates something that happened
long ago, and, as I said at the outset, before any conclusion is reached
that an American officer or officers and enlisted men and civilians have
done the things charged against them, I want them to have an oppor-
tunity to be heard.

Senator McCartay. May I ask one or two more questions, Mr.
Secretary ?
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In reviewing, let us say, case No. “X,” if you find that the convic-
tion was improperly obtained, then what will the procedure be?
Would you recommend that the sentence be commuted to life impris-
onment, or the man go scot free, or what would your recommenda-
tion be?

Secretary Rovarr. The immediate question is the death sentence.
That would be the first thing to be passed on.

If, as a result of this entire situation and study of it which we are
still engaged in, and as a result of committee hearings, I am convinced
that the guilt itself is in doubt in these cases, because of improper
confessions, it would be my intention to have every one of these cases
considered again, not only as to the Malmedy cases, but as to the
question if any sentence should be imposed on them, but we have not
gotten to that stage yet; because the attention has been focused pri-
marily on the death sentences at this time.

Senator Barpwin. Senator McCarthy brought out an excellent
point. We don’t want to have it said, with any justification what-
soever, that we are using methods similar to those for which we con-
demn the Russians. On the other hand, I think that it is whole-
some to have the world understand that American justice is fair and
honest, but swift and final. T think that is an important thing, too.

T think that we can err by going either to one side or the other of
this thing, and it is that phase of the matter, too, that is of consider-
able importance, to the committee, because we are dealing, in many
instances, with people who have been pretty hard and cruel, and while
we want to show Christian charity in every single case, we don’t want
to have our methods or purposes charged with being weak and pusil-
lanimous, either.

Senator McCarrry. May I ask another question? First, I might
say, to make the record absolutely clear, I disagree with that. If we
find someone to be guilty of these things, I think he should be imme-
diately executed. I am not concerned with Christian charity. I am
only concerned with having applied to all those cases what we have
worked out here as the best method of getting convictions, the methods
most honest to the people as a whole, and the defendants. Once we
have done that, I am not concerned with extending any Christian
charity to anyone guilty of those crimes.

Senator Barpwix. I am not, either; I want you to understand that
we are ilot granting any Christian charity to those people found guilty,
properly.

Senator McCarruy. 1 don’t believe in charity for any of those
actually found guilty in Malmedy.

Senator Barpwin. Neither do I, and that is why I am perfectly

willing to say that it is up to you, Mr. Secretary of the Army, to decide
whether or not the execution shall go through.
- It might be worth your while, Mr. Secretary, to wait until we have
finished our investigation, because it might be that something might
be developed that would help you in making the final decision because
at iﬂ times that would be an extremely difficult decision to have to
make.

Senator McCartay. I would like to ask the Secretary several
questions.

You stated you thought it was all right to use religious pressure
to——
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Secretary RovarL. I said the courts have decided that. The courts
decided, not L. ]

Senator McCarrry. A number of charges have been made, and I
am afraid I have confused the report of the Simpson committee and
the Army Committee, but as I recall, there was a claim made that
phony priests were used in order to go in and get a man’s confession
before he was alleged to be executed after a mock trial. That is, of
course, the use of religious pressure there. Would you consider that
a satisfactory method of taking a confession?

Secretary '}f,iOYALL. I would say that is a sacrilegious thing, instead
of being religious, and I condemn utterly that sort of tactics.

Senator McCartry. If you find from your investigation that that
has been done, would you be interested in finding out the name of the
officer, where he is stationed, what he is now doing, and who is respon-
sible for that sort of a thing? :

Secretary Rovavr. I certainly would. That injects an entirely new
concept. I don’t think—or, I might put it this way: I think the
reason it is important to this country is that we are religious and we
must not become sacrilegious in an effort to apprehend a criminal.
That thing you have described as being referred to in some of these
papers is clearly sacrilegious.

Senator McCarrrY. Now, in determining whether or not a confes-
sion was properly obtained, it is necessary that you first determine
in your own mind whether you feel that the use of a mock trial is
proper or improper. And let me ask you whether you would consider
this a proper method of getting a confession, and I am reading from
the Army report on mock trials, and skipping the preliminaries:

Those trials were held at Schwabisch Hall in one of the cells, sometimes a

small cell about 6 by S feet, sometimes in a larger room two or three times that
size. There would be a table covered with a black cloth on which stood a cruci-
fix and burning candles and behind which sat one or more people impersonating
judges. ‘
’ T%Je defendant would be brought from his cell hooded. The practice of using
black hoods whenever a defendant was taken from his cell was universally
employed at Schwabisch Hall to prevent communication with other prisoners
and to prevent knowledge of where he was going. Allegations that these hoods
were blood-stained were not supported by any testimony before the board, other
than affidavits of the petitioners.

Assume that you found that those conditions to have existed, that
there was such a mock trial, with the use of black hoods and the lighted
candles and that the person was sentenced to hang at dawn, in the
morning ; assume that between the time of the mock trial and the sched-
uled execution that a confession is obtained—would you consider that
improper? What would you do in that situation?

Secretary Rovarr. Well, I will tell you, I don’t think it is quite fair,
Senator, to put me on cross-examination as to a specific state of facts
because there are always so many other considerations. I don’t believe

- I want to answer to every set of facts. It is hard to follow them in
my mind, just exactly what has been said, and there may be other cir-
cumstances that offset it, so I don’t think you can quite put it in that
Jnarrow a packet.

I would say this, that the test of a confession is first, whether it was
obtained by any promise of immunity or protection, and what you have
described certainly indicates that between the time of the trial and the
execution that there would be a sort of immunity, and also there would
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be the question of whether it was obtained by force, or through force
or fear. That is a question of degree.

I say again that what you describe there is purely improper, aside
from the other features of it, it is manifestly sacrilegious, and I would
weigh those circumstances very carefully. 1f what you said there were
the only facts that existed, probably the thing would be simple, but if
there were others, that might militate one way or the other.

Senator McCartry. Let me ask you, I am not going to press you
for an answer if you prefer not to '

Secretary Rovarr. I just don’t want to answer on a hypothesis,
unless I know it is an actual one in a particular case. I don’t believe
we ought to decide this matter on theoretical states of fact, and I am
not prepared to know whether those are the facts, or all of the facts in
any particular instance. ‘

Senator McCarray. Don’t get under the impression that I am trying
to cross-examine you. I think the attitude you have shown since we
brought the matter to your attention is excellent. You have consented
to hold up all action since the start of our investigation. This is not
intended as a criticism.

Secretary Rovarr. Don’t say “since you brought it to my attention.”

I started this investigation in May of 1948 and held it up since then.

Senator McCartaY. I should say, we have no complaint about your
actions since we have been communicating with you on this, but in view
of the fact that you hold this very important position, I do think it is
important to know what attitude you take toward certain things in
such a critical case. The No. 1 question is how you view the use of a

“mock trial.

Now, in my State, where I sat for some time as a judge, I passed
and tried murder cases in which I sentenced a man to life, and, under-
stand, there are very definite rules that we follow in this country, rules
that come down from the old British law where, if a prosecutor took
it upon himself to hold a mock trial in a cell at night, such as the Army
says was held in Germany, we would promptly disbar him, he would
never practice law in the State of Wisconsin again.

Secretary Rovarn. T would agree, over here.

Senator McCartrY. I want to ask you this: Do you consider the
use of a mock trial, and as I say, if you had rather not answer, I think
it is very important that we know how you look at this procedure—
do you consider the use of a mock trial ag a proper method of getting
a confession—or do you consider it improper?

Secretary Royarr.- It would depend largely on what you mean by
“mock trial.” T have already said if those were the sole facts, there
would be no question about it.

Senator McCartaY. Forget then about the “sole facts.”

If this is one of the facts, if this mock trial was used, would you
consider that highly improper ¢ '

Secretary Rovarn. I already said T would consider what you said
as improper, but I cannot say whether, when the confession was made,
it might have been repeated and it might have been later, the influence
might have been removed, any number of circumstances might occur
and therefore I do not believe I want to confine myself to a theoretical
state of facts. I want to take the facts in a particular case and weigh
them. And, I have stated the principles, which I think are that if
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the confession is induced by force, fear or promise of immunity, then
it should not be accepted in evidence, should not be considered on
the question of guilt. '

- Senator McCartiry. One further question: I would like to get your
thought, if you care to give it today—I have been personally very much
disturbed by the attitude demonstrated on the port of the Judge Advo-
cate General, both when he was down here before the Expenditures
Committee last week on the Ilse Koch case, in the report and in the
conduct I have had with some of the underlings, there seems to be
an attitude, if you go over the case and if there is doubt whether
the man is guilty or not, then the situation can be taken care of by
cutting down his sentence.

That is a fantastic attitude to take. Either a man is guilty or he
isinnocent. Ifhehasbeen proven guilty of a crime charged, he should
suffer, and if not, he should not. I cannot understand the system
of compromise with justice by saying, “Well, it doesn’t look like he
was fully guilty and, on the other hand, he may be; therefore, instead
of giving him 20 years or so ‘

Secretary Rovarr. I never heard that suggestion by the Judge
Advocate General and I have dealt with him a long time. If he ever .
suggested that, it must have been to someone other than me and I
am the man that has to pass on them.

I never heard of that principle.

Senator McCarray. From going over this report the Judge Ad-
vocate General signed——

Secreary RovarL. Are you talking about the Judge Advocate

General here, or—

Senator McCarruy. In the area.

Secreary Rovarr. In the area? I have never talked to Mr. Har-
baugh, I don’t know him.

Senator McCarrHY. I am not speaking of the Judge Advocate
General here in Washington. I am speaking of the one abroad.

May I ask one further question

Secretary Rovarr. Let me ask this, sir: In the question of death
sentences, I don’t know, I have not been a governor, but I guess the
job of passing on death sentences in the Department of the Army
15 probably a little harder than that in the case of a governor, because
we had certainly more of them in the early stages of my tenure.
_In all frankness, a very slight and perhaps dubious doubt will
justify a commutation of a death sentence. In other words, the human
mind will apply a stricter test because everyone wants to avoid the
execution, the final execution of a man, if there is anything that
casts doubt on it. So, that is one exception to the theoretically sound
rule you state. .

Senator McCarray. I think that is where you can play a somewhat
. Inore generous role with the Christian charity referred to.

Secretary Rovarr. You have to do that when you are talking of a
man’s life and shutting off all possibility of future review—a decent
human being will apply a little stricter test. ‘

. Senator McCarmuy. One closing question, Mr. Secreary: Let me
ask—T assume you have read the report of February 14, 1949.

Secreary Rovarn. Yes. : :

Senator McCarray. Signed by the Judge Advocate General in that
area of Europe to which we are referring.
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Secretary Rovarr. Yes.
Senator BaLpwin. May it appear for the benefit of the record that

Senator Hunt, of Wyoming, has come to the hearing and that he is
here to serve as a member of the subcommittee in place of Senator
Russell of Georgia.

Thank you very much for coming, Senator. We are glad to wel-
come you to this rather difficult and trying job, but I am sure you
" bring fine qualifications to aid in the solution- of the problem.

Senator McCarrry. May 1 ask you this question, Mr. Secretary?
Can you and I agree, from going over this report signed by the judge
advocate general, meaning the man who is charged with the trials in
that area, the man who decides what is correct and incorrect—in
checking over his report you find that he completely confuses things.
that are entirely proper in criminal cases, such as the use of stool
pigeons, which we all know is proper-; the attempts to get minor crim-
inals to turn State’s evidence, which we all know is proper; he has con--
fused things that are so definitely proper, with things that are equally
definitely improper, such as, for example, the taking of ration cards.
away from the accused’s family, the use of mock trials, and the use of
physical force. You find him saying that, in effect, these things are
all right because they created the right psychological background in
order to get a confession; you find, in subsection (c¢) on page 9, that
the use of physical force is really not too bad, because it wasn’t system-
atically used. You find him in effect saying that all of these devia-
tions from our concept of justice really were not too bad because there
was an order on the wall saying that you couldn’t do it.

Couldn’t you and I pretty much agree that that man was incom-
petent for that job and that he should be immediately removed and
put some man in charge who had some conception of what is right
and what is wrong, it may be a little late, but shouldn’t that be done?

Secretary Rovarr. Senator, I probably wouldn’t go as far as you
state. I have already said that earlier in that report, it certainly
lacks in clarity and I think maybe you have unintentionally overdrawn
it a little, in your description; but I agree with you entirely, that it
}fnds itself to much confusion, and many of the conclusions you have

rawn.

In connection with the investigation of this case, it is my intention
to find out just who wrote that report and why it does leave a very
confused impression of the whole situation. It does on me, and did
on me when I read it, and I would not want to prejudge Colonel
Harbaugh, I don’t know him, and certainly would want an oppor-
tunity to discuss the matter with him before I decided, but I agree
that the report is not a good one.

Senator McCartuY. I hope that Colonel Harbaugh is to be brought
before the committee.

Senator Barpwin. I think we can arrange to have him here.

Senator McCarrry. I have no further questions. _

Secretary Rovarr. May I say this: For example, in that report,
frankly I don’t believe from a partial reading of the record in this
case we are going to find any such mock trial as that report describes.
I don’t believe they occurred and I don’t believe there is evidence that
they did occur. At least I have tried to find some evidence and I
have not completed my investigation, but I have found no evidence
that they did.
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Colonel Fenn, did you find any such evidence ?

Colonel Fenn. I didn’t see any evidence of anybody being sentenced
or anything.

Secretary Rovsrr. I have seen nothing like that.

Senator BarpwIN. Nothing indicating

Senator McCarTaY. You said you found no evidence,

Colonel Fenw. They had mock trials, I think so, but never went as
far as you indicated 1n their trials—as you indicated in your ques-
tioning of the Secretary.

Senator McCarrraY. You did find that mock trials were used, but
there is a question of how far they went?

Colonel FEnx. I don’t even know that they held them at night.

Senator Barpwin. May I say that we plan to have witnesses to just
exactly what did take place and how many mock trials there were, if
such there were.

Senator McCartrY. May I ask, are you going to have Judge
VanRoden and Judge Simpson here? '

Senator Batpwin. Yes.

Senator McCartay. They are very important.

Secretary Royarr. Their report was a very thorough one, and, as
I said earlier, Senator, my job as to the sentences is narrowed to six
cases, because they recommended that 12, which was all of the death
sentences, be commuted. They did not recommend that the sentences
be entirely set aside, but recommended they be commuted to life im-
prisonment; and that, I suppose—the cases must have fallen in the
area I deseribed a minute ago, here is a man’s life at stake, and General
Clay reviewed the sentences, this is repetitious but you were not here
when I went over this originally, and he says that 6 of the 12 ought
to be executed and 6 sentences commuted.

Now, I can review those sentences if I think it is proper, but I
cannot raise General Clay’s sentence, I can only reduce and therefore:
I am now engaged in a full review of those six cases to reach a decision
as to whether I think they ought to be commuted or whether the death
sentence should stand. :

Senator Barpwin. Just one question, Mr. Secretary.

These men that were tried and convicted in the Malmedy massacre
were all SS troopers, were they not?

Secretary Rovarr. That is right. :

Senator Batpwin. And they were supposed to be the toughest and
hardest of the whole German Army ?

Secretary Rovarr. That is right.

Senator Batpwin. And I understood that they were the men also
who were committed not to say a word at the German capitulation—
they were given instructions that they were not to talk under any
circumstances ¢

Secretary Rovarr. That is correct.

Senator BatowiN. So that they were difficult people to deal with in
every sense of the word.

Secretary Rovarr. They were hard and hardened.

" Senator McCarrry. I might say, Mr. Chairman, if you apply that
rule, you might lose your chief clerk of the committee who was in
the Marine Corps prior to this time. The marines were told not to talk
but to give your rank and serial number, but we didn’t think that
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gould justify some of the things that were done to our marines in the
acifie.

Secretary Rovarn. Don’t confuse those matters. That was a ques-
tion of being prisoners of war. These men are not prisoners of war.
These are different and that is the difference. They were under orders,
not as prisoners of war, not to talk—they were under orders as enemies,
if accused of erime, not to talk under any circumstances.

- Senator McCarray. I might say one reason why this sort of thing
is disturbing. Over in the Pacific we had this particular thing dene to
our marines oftentimes when they were taken prisoners and all the
things that the Van Roden-Simpson committee says that our people
did to the Germans in Europe are the same that we accused others of
doing to us, and for the same purposes, for the purpose of getting in-
formation and ecreating the right psychological atmosphere so that
our marines would talk. Sometimes they did, sometimes they didn’t;
they were killed before they talked. We felt so strongly about that
sort, of thing being done, so very strongly that we cannot help but feel
strongly about it over there, when we hear that that sort of accusation
is beic{lg hurled at our men, in their treatment of an enemy we de-
feated.

Senator BarowiN. Let me ask a question in connection with that,
because T think there is one point we should clarify in the record, as
it is fundamental ¢

When the 80 American soldiers were shot down in cold blood, they
were prisoners of war and were entitled to the treatment and respect
that is customarily accorded prisoners of war by conventions that go
back into the centuries—— '

- Secretary Rovarr. That is correct, sir.

Senator BarpwiN. Particularly the Geneva conventions.

.On the other hand, these SS troopers that were apprehended and
tried in this case were apprehended and tried after Germany had sur-
rendered, after the war was over, and they were apprehended and
tried not as prisoners of war, but as men who, at the bar of justice
and decency, were being tried for what they had done during the war
in violation of the rules of war, isn’t that correct?

Secretary Rovarr. That is right.

Senator BALDWIN. So, they are in a little different status than the
man who has been captured and from whom they are trying to get
information.

Are there any further questions?

Senator McCarrHY. Not at the present time.

. Senator BarpwiN. Thank you very much, Mr. Secretary.
hWe appreciate the time and effort that you have given us on this
thing. '

Is Colonel Ellis here?

Colonel Ervis. Yes, sir, right here.

.Senator Batpwin. I might say for the benefit of the record, Senator
. Hunt and Senator McCarthy, I think it would be wise, since we are
asking witnesses to testify as to facts, if they were to be administered
on oath, and we will follow that policy in connection with the other
witnesses in the future.

“Senator McCarrry. I didn’t hear that.
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Senator Bapwin. Since we ave asking the witnesses to testify as
to facts that come to their knowledge, I think it would be proper for
us to administer an oath to the witnesses as tliey appear.

I will ask you to hold up your right hand, Colonel.

Do you swear that the testimony you are going to give in the matter
now in question shall be the truth, the whole truth, and nothing but
the truth to the best of your knowledge, information and belief, so
help you God?

Yolonel Erris. I do. ‘

Senator McCarray. Mr, Chairman, so the record may be clear, I
would like to make it clear that in referring to whether or not these
prisoners were prisoners of war, if I am correct in my mind, they were
all war prisoners, and during the interrogation and procedure up to
a point about a week before the trial, at which time I don’t know what
action was taken, but some action was taken to declare that they were
no longer prisoners of war, but civilian p1_'isioners of the Army, so that
during all the interrogation, all were prisoners of war, I think. :

Senator Barowin, I think that is a fact we will have to get some
information on.

Personally, T would think that there might be a constderable dif-
ference between the status of a man who is caught bearing arms while
the hostilities are still on, and one who is apprehended after the war,
from among civilian population, and is no longer a member of any
military unit; whether these men fell into that class or not, I don’t
know. That is a fact we will have to develop.

Senator McCarrry. I deubt if we could distinguish between the
rights of a man who is technically a war prisoner, or a prisoner of war,
for example, and the other kind. For example, in our theater of oper-
ations, if we picked up a Jap who was accused of the commission of
some atrocities, he was given a fair and speedy trial and, if found
guilty, executed. That was during the war.

If we picked him up after the war, say, I don’t believe the conduct
of the trial should be any different than during wartime, That is
where I disagree so heartily with the Secretary when he says he thinks
some of these things are justified because under the heat of the mo-
ment you may be entitled to violate the rights of a defendant. There
can be no difference between a man’s rights the day before war ends
and the day after the war ends. If he is a criminal, and many of these
there was no doubt about, he should be tried, but properly tried and
executed. I just cannot find any fine line of distinction between the
treatment of a man while you say he was a prisoner of war, and now
he is no longer a prisoner, but a civilian prisoner of the Army.

I don’t want to get into an argument over the matter, but want to
clarify my feelings on the matter. :

. ITmight say, Mr. Chairman, I think this is one of the most important
mvestigations this Chair will have the opportunity of conducting for
some time. T think upon the completeness of this investigation, the
outcome will determine to a great extent the method of administering
Justice from now on, after the next war, if there is one, win or lose.
. Senator Barpwin. That is why I think this particular point we were
Just discussing here is very important. These men were not tried as

91765—49——3
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captured prisoners in a strictly military court. They were appre-
hended, as I understand, after hostilities ceased, and they were tried
before an entirely new type of tribunal, a war-crime tribunal, for
which we have not much, if any, precedent in the whole history of
humankind. That is why I think this investigation is important.

Have we used the right procedures here and, if not, what should be
done and how should it have been done?

Mr. CaamBers. Mr. Chairman, I think you have already stated this, -
but we have definitely planned on trying to have the record show
clefﬁ“ly the status of these 73 people while they were at Schwabisch
Hall. '

Senator McCarthy is correct in that at some place along the line
their status changed from prisoner of war to that of persons being
charged under this new plan of trying people for war crimes.

Now, what precedent will be built up under the war erimes, I don’t
know; but in any event I think it is very pertinent to this study, the
record, and perhaps Colonel Ellis, one who can give his part of that
background, should show clearly their status, because prisoners of
war do have certain specific protections under rules of warfare, most
of which were fixed by the Geneva treaties, of which we were one of the
cosigners.

The war-crimes investigation, however, was rather a new field and
I think the gist, sir, of this record we are building up, and the part
it will play in future war criminal trials, as Senator McCarthy pointed
out, could well be one of the most important nature.

Colonel Ellis will have a few words to say along that line, I am sure.

TESTIMONY OF LT. COL. BURTON F. ELLIS, JUDGE ADVOCATE GEN-
ERAL’S DEPARTMENT, OFFICE OF THE JUDGE ADVOCATE, HEAD-
QUARTERS, SIXTH ARMY, DEPARTMENT OF THE ARMY

Colonel Erwis. I would like to say that there is a rule regarding hon-
orable prisoners of war, and they have a certain status and have cer-
tain rights, but these people that we had, had changed over into a
different category. They were charged with war crimes and were
treated as war criminals, not treated as prisoners of war. They were
not considered as prisoners of war.

Senator McCartry. Treated as war criminals?

Colonel Evris. For war crimes, from the time they had a label put
on them as suspects for war crimes.

I am telling you what the record is, and the way it was done.

Some of these people were captured af the time of the Bulge, some
on surrendering the 8th and 9th of May ; some were additionally ap-
prehended sometime later. They were in many categories.

Senator McCarTrY. So there can be no question about the man’s
testimony, Mr. Chairman, if it is true, and I certainly give you credit
for being truthful, sir, you say from the minute one was apprehended,
you placed upon them the stamp of being accused of being a war
criminal, and from that time on they were treated as war criminals?

Senator Barpwin. Just a minute

Senator McCarruy. Let him answer.

Colonel Eruis. He may not have been segregated and put in a war
criminal’s cage, but sometime during the process Le would come to the
war-crimes enclosure and would be considered as a war-crimes Person
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and guided toward the central war-crimes enclosure, whether he
was suspected of being in the Malmedy massacre, or some of the others,
he was treated as a war criminal for all administrative purposes. 1
don’t say that he was fed any different or given less exercise or any-
thing else. ' o

Senator MoCarray. Just so you don’t put something in the record
you don’t mean, you made a statement that I think is the most phenom-
enal I ever heard from an Army officer.

What was your assignment ? i .

Colonel Erirs. Chief prosecutor and was charged with the investi-

ation:
. Senator McCartry. In other words, from the time the man got the
label of being accused, he was treated as a criminalj is that correct?
Is that what you mean to say? .

Colonel Ervis. What do you mean by “treated as a criminal”? -

Maybe what I am talking about and what you are talking about are
altogether different.

Senator McCarrmy. That is what I think should be cleared, in all
fairness. You should be entitled to clear it up.

Senator Barpwin. Let us go at this matter with a little bit of order
here.

You make your statement and then let Senator McCarthy or Sen-
ator Hunt or the rest of us ask any questions we want.

First, let us get your name on the record.

Colonl Ervrs. I am Burton F. Ellis, lieutenant colonel, Judge
Advocate General’s Corps.

Senator McCarTHY. E‘hief prosecutor ?

Colonel Erris. Chief prosecutor, and chief of the investigation sec-
tion.

Senator McCarraY. So the record will be clear, you were in charge
then of all the prosecutions in that area ?

Colonel Erris. No, sir. I was not in charge of the prosecutions,
other than this case. That was the only case I prosecuted.

Senator MoCarrry. Pardon me for interrupting, Mr, Chairman.

Senator Batowin. That’s all right. ‘

Tell us your status, please, during and in connection with this war
crimes trial.

Colonel Eruis. In April 1945 I was assigned to the War Crimes
Branch in Washington and sent overseas to Europe and arrived in
Europe on the 2d of May 1945 ; sent by the War Crimes Branch, FUS,
United States forces, European theatre.

fﬁAJ: that time I was put in the investigation section as executive
officer.

Barly in September 1945 I was made chief of the investigation sec-
tion of war crimes, which position I held until approximately the 1st
of May 1946, at which time I was directly in charge of preparing the
Malmedy case for trial, and held that position——

Senator McCarrrry, What was that date?

Colonel Evvis. Approximately the 1st of March 1946.

I went to Schwabisch Hall, as T recall, actually on the 5th of March
1946 and had charge of the final preparation of the case for trial.

I was chief prosecutor, and the trial started on the 16th of May
1946 and was concluded on the 16th of July 1946.
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I went to the United States, returned on TDY and leave. At the
conclusion of the trial I returned to the European theater on the 19th
of October 1946; for a space of 2 or 3 weeks, I was executive officer of
what they called the evidence branch, which included the investigation
of the war-crimes case, and apprehension of individuals and the
gathering of evidence. Approximately in late November I was made
chief of the evidence branch. On the 1st of July 1947 I was made
Deputy Chief of Operations, which included charge of all trials, all
investigations, and all apprehensions and I held that position up until.
the 14th of January 1948, at the conclusion and closing out of the
Dachau operation. At that time I was returned to the ZI.

Senator Barpwin. How long have you been in the Army ?

Colonel Erris. I went in a first lieutenant the 25th of June 1942,
Prior to that time I was tax attorney for the Texas Corp., in Los
Angeles and New York City.

Senator Barowin. And prior to your duties in connection with these
trials, did you serve with any combat units?

Colonel Ervis. Well, I was with the Air Force in India for approxi-
mately 2 years, first with the Tenth Air Force, later with headquarters,
Army Air Forces, CBI, and then I was on TDY with the Fourteenth
Air Force and with the Air Transport Command, and I don’t know,
I had several TDY’s but I don’t recall the name of some of the
commands.

Senator Barpwin. You have already give us the date that you
undertook this task in connection with these war-crimes trials?

Colonel FrLis. Yes.

Myr. Cuamsers., Colonel Ellis, I believe you said you went to
Schwabisch Hall to finish up the case for the prosecution about the
1st of March 1946. :

Prior to that time, in your capacity as first executive officer in the
investigation section and later as chief investigator, did you have any
contact with developing the case?

Colonel Ervis. Yes, sir.

Mr. Crampers. What was it?

Colonel Erus. First our headquarters in May and June was located
in Paris, and at that time Major Fanton reported to us. Whether it
was May or June, T no longer recall. Shortly after he reported we
placed him in charge of starting the preparation of the Malmedy case
for trial. He worked on it, as I recall, mostly alone up until late
August when he then started to work with Colonel Otto, and I think
a Lieutenant Higginbotham, and maybe two or three others who I
don’t recall any longer, that is, as to their names—they went to Ba-
varia, and Austria, through the prison camps trying to find the First
SS Panzer Regiment. :

Senator McCarriry. Roughly, what time was that—just roughly?

Colonel Evras. As I recall, the last of August. I place that date on
it because Colonel Otto was redeployed the 1st of September 1945,
but he went on this trip. Colonel Otto was chief of the investigation
section. I was executive oflicer.

Senator McCarray. Just for my information, which of you four
gentlemen had previously been a resident of Germany, if any?

Colonel Erris. None of us; none of the men I have mentioned,

at all.
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Senator McCarriry. I don’t like to interrupt, but to get the picture
clear, was anyone of your staff a former resident of Germany?

Colonel Ervrs. Later on, Lieutenant Perl, as I recall, was from
Vienna and Mr. Thon, I don’t recall whether he was born in the United
States or born in Germany, but as.a youth went back to Germany, if
" he was born in the United States—there was a period there I am not
sure about that, because he knows, I don’t. He told me once, but 1
have forgotten.

Senator McCartry. Mr. Thon?

Colonel Evrwis. Mr. Harry Thon, and there may have been some
translator on the staff, too, but I don’t know as to whether they were
born in Europe or not. I don’t know their records now.

Senator McCartry. So I will have the picture clearer, what posi~
. tion did Mr. Perl and Mr. Thon have on your staff?

Colonel Errzs. Originally Thon was an interpreter and then be-
came an investigator, Perl was always an investigator.

Senator Batpwin. How many officers were there, and civilians—
employees connected with this whole operation ¢

Colonel Erus. It varied from time to time, beginning originally
with Major Fanton all alone, and grew until I would say there were
probably 12 to 16 officers, civilians and GI’s that composed the in-
formal investigation team at Schwabisch Hall. Actually there was
never more than four investigators working on the case, but they were
supported by secretaries and the necessary translators and inter-
preters.

Senator Barpwin. They were at all times under your direction ¢

Colonel E1iis. I was chief of the investigation section, and it would
be the same as in any other department. When I went to Schwabisch
Hall, I took personal direction.

Senator Barpwin. And you dictated policy and the general way in
which the investigation proceeded ? . :

Colonel Erris. Major Fanton suggested things to me, and I either
approved or disapproved, and that was the way it worked.

Senator McCarrray. Mr. Chairman, are we going to continue on?

Senator Barpwin. I thought if we could stay here another half
an hour.

Senator McCartry. May I notify my office?

Senator Batpwin, Would you rather recess now ?

How about you, Senator Hunt?

Senator McCartiry. How about the housing legislation coming up
on the floor today?

Senator Hovt. I would like, Mr. Chairman, to be on the floor, at
least within 15 minutes, if T could.

Senator Barpwin. Perhaps then we had better recess until later,
because you are interested in the housing legislation.

We will now recess and meet again at 10 o’clock Wednesday
‘morning. :

(Thereupon, at 12 noon, the subcommittee stood in recess until
Wednesday, April 20, 1949, at 10 a. m.)
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WEDNESDAY, APRIL 20, 1949
' UnNITED STATES SENATE,

SurcoMMITTEE OF THE COMMITTEE ON ARMED SERVICES,
Washington, D. C.

The subcommittee met, pursuant to adjournment, at 10 a. m., in the
committee room, room 212, Senate Office Building, Senator Lester C.
Hunt (acting chairman) presiding.

Present : Senators Hunt (acting chairman) and Kefauver.

Also present: Senators Tydings and McCarthy; and Mr. J. M.
Chambers, on the staff of the committee.

Senator Huxt. Those in the committee room will now please cease
their conversation. We will proceed with this hearing.

I think the record should show that Senator Baldwin who is chair-
man of this subcommittee, has had an emergency call from his home
State of Connecticut and finds it impossible to be present here this
morning,

At the close of our last hearing Colonel Ellis, who was chief prose-
cutor in these cases, was testifying.

Is that not correct, Colonel Ellis?

Colonel Eriis. That is right.

Senator HuxT. He is here with us now, and if you will proceed,
Colonel, with your statement, we will appreciate it.

FURTHER TESTIMONY OF LT. COL. BURTON F. ELLIS, JUDGE ADVO-
CATE GENERAL’S DEPARTMENT, OFFICE OF THE JUDGE ADVO-
CATE, HEADQUARTERS OF THE SIXTH ARMY, DEPARTMENT OF
THE ARMY :

_ Colonel Erris. I would like to read this prepared statement which
is in affidavit form. In part it may be repetitious of the testimony I
gave on Monday, but if I may, I would like to read it in its entirety.
Senator Hunt. Colonel, were you sworn ?
Colonel Erris. I was, sir. [Reading:]

That references herein made to “the petitioner” refer to the chief defense
counsel, former Colonel Willis M. Everett, Jr.; that references to petitioner’s
- Writ of habeas corpus referred to herein is the unnumbered petition in the
Supreme Court of the United States for a writ of habeas corpus entitled “Willis M.
Everett, Jr., on behalf of Valentin Bersen et al., petitioner, v. Harry S. Truman,
Commander in Chief of the Armed Forces of the United States, and other re-
%)Olllgznts,” which was sworn to by the petitioner, Willis M. Everett, Jr., May
t] 80
That all the following statements, are, to the best of my knowledge and belief,
trug and correct, except as to the matters herein which are on information and
belief, and as to those matters I believe them to be true.
33
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That I reported for duty with War Crimes Branch, ETOUSA, May 6, 1945, in
Paris, France, and was assigned to the Investigation Section as assistant to the
Chief ; that shortly thereafter Maj. Dwight Fanton (then Captain) was assigned
to work on the Malmedy case, file No. WCB 6-24; that I personally took a keen
interest in the development of the case in my official capacity and carefully
watched and aided in its development; that early in September 1945 I became
Chief of the Investigation Section, and in that capacity I was charged with the
gathering of the evidence for war crimes. cases, which included the Malmedy
case; that I personally took more than ordinary interest in the development of
this case and carefully selected the personnel that I assigned to it, that I inspected
the detachment as often as conditions permitted and personally aided them in
obtaining a suitable prison, living quarters, transportation, and in formulating
plans for the investigation; that in late February 1946 I was relieved as Chief
of the Investigation Section and assigned as chief prosecutér on the case, with
instructions to bring it to trial by March 25, 1946; that on March 1546 I was
ordered to Schwabische Hall, Germany, where the investigation detachment was
located that was developing the case, and personally took over and supervised the
investigation, preparation of the case for trial, and the apprehension of the
accused ; that when the trial date was postponed until May 16, 1946, I continued
the development of the case; that on April 16, all but six of the accused and
possible witnesses were moved to Dachau; that on April 19, 1946, I completed
the movement of the prisoners and investigation staff to Dachau, Germany, where
the trial was held.

That I was the chief prosecutor during the trial, which began May 16, 1946,
and was concluded July 16, 1946 ; that I personally supervised and inspected the
evidence adduced, including pretrial interrogation of the witnesses; that I per-
sonally conducted at least 50 percent of the trial work and was in court with the
possible exception of not more than 3 or 4 hours during the entire trial; that I
planned and directed the trial tactics and methods and saw to it that they were
carried out.

That in the early stages of the investigation the personnel of the First S8
Panzer Regiment were scattered throughout the prison camps, hospitals, and
labor detachments of Germany, Austria, the liberated countries, and the United
States; that whenever any of them were located, they were interrogated, but
conditions in the prison camps were such that they were able to rejoin their
comrades immediately after interrogation and soon they knew exactly what the
investigators knew and by their exchange of information gleaned from the
interrvogations, they were able to effectively block the development of the case;
that I believe that it was during this period it became known that prior to the
beginning of the Ardennes offensive the SS troops were sworn to secrecy by their
commanders not to divulge the orders to kill prisoners of war; that in November
1946 when all the known members of the First SS§ Panzer Regiment were
assembled at the internment camp, Zuffenhausen, they were housed in a single
barracks; that here it was impossible to maintain any security of communication
between the accused; that while here the Regimental Commander Peiper, al-
thouglh in close confinement, gave instructions to blame the Malmedy massacre
onto a Major Poetchke (commanding officer of the First Tank Battalion, who
had fallen in Austria in the last days of the War), and that these orders were
carried out by the accused; that from these experiences it became apparent that
if the perpetrators of the Malmedy massacre were to be brought to justice, a
place where absolute security of communication could be maintained would have
to be found ; that after several conferences with the then judge advocate (Colonel
Bard) and the then provost marshal of the Seventh Army, and the inspection
of several prisons, the Internment Prison No. 2, Schwabische Hall, Germany, was
selected and made available to War Crimes Branch, USFET, by the Seventh
Army for the purpose of investigating the Malmedy case; that early in December
1945 approximately 500 of the suspects were moved there. (See exhibit 1,
undated, entitled “Investigation of the Malmedy massacre by War Crimes
Branch, USFET” prepared by the affiant for and delivered to Col. C. B. Mickel-
wait, theater judge advocate, prior to the conclusion of the trial July 16, 1946.)

I believe I will read that exhibit later on when I finish the state-
ment, if T may. [Reading:]

That Internment Prison No. 2 was a large German penitentiary and consisted
of several buildings, all of stone and concrete; that the investigating detachment

maintained offices and interrogation rooms in the administration building; that
part of the prisoners were kept in the administration building and the balance
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in other buildings of the prison; that the administration of the prison was
under the Fifty-eighth Armored Field Artillery Battalion, Seventh Army, and
was separate and apart from the investigation detatchment.

I might add there, when they first moved in, it was the Sixty-third
Tank Destroyer Battalion which was either inactivated or sent home,
while the personnel for the administration was retained, and was
assigned to the Fifty-eighth Armored Battalion. [Reading:]

That the investigation detachment had nothing to do with the administration
of the prison or prisoners; that to the best of my recollection, sometime during
March 1946, the Fifty-eighth Armored Field Artillery Battalion was replaced
by another organization, whose name I no longer remember ; that the guards
for a few weeks were American troops which were later supplanted by Poles.

That because of a shortage of American personnel, only two American en-
listed men were available to move prisoners; that many of the accused had to
be moved between buildings; that in order to move more than one accused at
a time and still maintain absolute security of communication between prisoners,
a hood was placed over their heads, thus preventing them from knowing who
else from the regiment was also confined there or who was in the group being
moved, and communicating with them.

I have a picture of that, that has been marked “Exhibit No. 2.”
[Reading :] :

That by this means it was also possible to keep them from learning the lay-out
of the prison and finding out from one another how much was known about
them individually; that when once interrogated they were kept in close confine-
ment until it was decided that no more information could be obtained from them.

That throughout the interrogation period at Schwabische Hall of approxi-
mately 414 months, additional accused were being located, apprehended, and
brought in; that as a matter of fact, additional accused arrived within 24 hours
of the time of the last movement to Dachau.

Senator McCartay. May I interrupt? Were you in charge during

all of the investigation ?

Colonel Erris. As chief of section, but I was not present right where
the teams were working at the moment.

Senator McCarray. All right.

Colonel Ellis (reading) :

That during the investigation period at Schwabische Hall approximately 700
accused were interrogated, many of them several times, and at no time were
there more than four interrogators working, and then not continuously.

That the petitioner alleges in paragraph 8a of his petition for writ of habeas
corpus that he had less than 2 weeks to prepare the defense; that I know of
my own knowledge that Chief Defense Counsel Willis M. Everett, Jr., was ap-
pointed defense counsel sometime prior to April 11, 1948, or at least 5 weeks
prior to the trial; that this statement is based upon an entry in my diary dated
April 11, 1948, which reads as follows:

“Got back to Schwabische Hall about 1930 hours and found Colonel Everett
of defense counsel here. Served 67 defendants tonight in Everett’s presence.
Got back to billets and found five more defense counsel—Lieutenant Colonel
D_Winell, Captain Marvid, and Second Lieutenant Waller. Had to find them
billets at transit hotel and it was 0100 before I retired.”

That petitioner, in paragraph 8 of his petition for a writ of habeas corpus,
generally alleges that he was not afforded sufficient time to prepare the defense;
that the record of trial in.the case discloses that defendants failed to ask for a
continuance, and when asked on the opening day of the trial by the President,
“Are you now ready for trial in this case?” defense counsel replied, “May it please
the court, on behalf of the accused they desire to answer in the affirmatice except
at the propert time a motion for severance will be made” (R-71).

That petitioner in paragraph 11 of his petition for ‘writ of habeas corpus
alleges that the accused were confined in Schwabische Hall for varying lengths
of time but generally in excess of 10 months prior to being served on April 11,
1946 ; that this allegation by petitioner is not a true statement of fact; that the
first accuséd, with other suspects in the Malmedy massacre were transferred
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from IC No. 78 at Zuffenhausen, Germany, to IP No. 2, Schwabische Hall, Ger-
many, on or about December 5, 1945, as evidence by SOP No. 1 dated December
5, 1945 (see exhibit No. 3) ; that from time to time thereafter additional accused
were located or apprehended and transferred to Schwabische Hall; that my
diary indicates the date of arrival of 22 of the accused at Schwabische Hall to be

as follows:
Hillig, March 5, 1946,

Klinkelhoefer, March 14, 1946.

Kies, March 14, 1946,

Bruhle, March 15, 1946.
Boltz, March 16, 1946.

Von Chamier, March 20, 1946.
Dietrich, March 21, 1946.
Briesemeister, April 1, 1946.
Mickelaschek, April 2, 1946.

Rauh, April 4, 1946.
Kraemer, April 5, 1946.
Sickel, April 7, 1946.
Bode, April 7, 1946.
Schaefer, April 7, 1946,
Weiss, April 12, 1946.
Priess, April 12, 1946.
Braun, April 16, 1946.
Richter, April 16, 1946

‘Werner, April 2, 1946. Sebauer, April 16, 1946.
Siegmund, April 2, 1946. ‘Wassenberger, April 16, 1946.

That to the best of my recollection the following three accused were trans-
ferred to Schwabische Hall from France on the dates as indicated :

Schwambach, on or about April 10.

Hammerer, on or about April 10.

Stickel, on or about April 18.

That the policy for handling prisoners was to keep them confined separately
only while they were being worked with ; that as soon as they had confessed they
were confined together, for company and as a precaution against suicides; that
to the best of my knowledge and belief, none of the accused were confined alone
after they had confessed; that while being interrogated they were usually
confined alone for security of communication purposes, but the food and accomo-
dations were the same as for all other prisoners.

That to the best of my knowledge and belief none of the accused or other
prisoners were ever abused or mistreated in any manner; that the only inci-
dents of maltreatment of prisoners ever reported to me were several days after
the completion of the interrogation of Dietrich—either he told me this, or one
of the staff told me that Dietrich had told them that he was kicked in the rear
by a guard, and I heard also that Peiper was kicked.by a guard, but whether I
first heard of it before the trial or during the trial I am no longer able to recall;
that I never witnessed any maltreatment of prisoners; that the procedure for
interrogation did not permit or countenance any threats, duress in any form,
physical violence, or promises of immunity or mitigation of punishment; that this
was always the standard operation procedure in the investigation of the Mal-
medy massacre and it was reduced to writing by Maj. Dwight F. Fanton (see
par. 4, SOP No. 4, War Crimes Branch, USFET, Detachment at IP No. 2, February
7, 1946, exhibit 4) and was never revoked.

That the principal defense of the accused was to attack their own confessions;
that in preparing the defense each accused filled out a questionnaire (see exhibit
5), prepared by petitioner or his staff, which was directed primarily against the
confessions. See particularly questions-Nos. 19, 20, 21, 22, 23, 31, 32, 34, 35, 36,
37, and 38 of exhibit §; that a few days after the accused arrived at Dachau the
petitioner officially complained about the alleged improprieties in the manner in
which the confessions were obtained; that on or about April 24, 1946, the then
deputy theater judge advocate for war crimes ordered an investigation made of
the matter by Lt. Col. (then Col.) Edward J. Carpenter (now judge advocate of
First Cavalry Division in Japan); that he came to Dachau on or about April
24, 1946, and made such investigation and talked with several of the accused;
that on Sunday April 28, 1946, I was in Wiesbaden and was called into conference
with Lt. Col. (then Col.) C. E. Straight, the petitioner, Col. Willis M. Everett, Jr.,
and Lt. Col. (then Col.) Edward J. Carpenter; that I was ordered to return to
Dachau and inquire of my staff if any such alleged improprieties had taken
place; that I returned to Dachau on April 29, 1946, and held the conference
with my staff as directed, and upon informing them of the allegations of Colonel
Everett T was assured that none of the alleged improprieties had taken place;
that I have subsequently discussed the matter with Colonel Carpenter and he
told me that four of the accused had admitted to him that their accusations of
violence and beatings were only made “to get out from under” their confessions
and were not true; that on April 30 the petitioner, Willis M. Bverett, Jr., stated
to me that Smenger Neve, Hoffman, J., and Jackel admitted fabrication of their



MALMEDY MASSACRE INVESTIGATION 37

story of beatings; that in connection with the above my diary recites the

llowing :
fo ° WEISBADEN, April 28, 1946.

Two-hour conference today with Colonel Straight, Colonel Carpenter, and
Colonel Everett (defense counsel). Defendants claim they were beaten. Or-
dered to make inquiry of my staff and to withdraw all statements gotten under

compulsion.

Senator McCartay. Who ordered that?

Colonel Eriis. Colonel Straight. He was the executive for the
deputy judge advocate for war crimes at that time. I believe Colonel
Mickelwait was judge advocate for—

Senator McCarray. You say Colonel Straight was from the
Facific? : '

Colonel Erris. No, sir. That is Colonel Carpenter. Colonel Car-
penter is now in the Pacific theater. At that time he was in ETO.
[Reading :]

DacHAU, April 29, 19}6.

Flew back to Dachau today. Had immediate conference of staff and they
assured me none of the defendants were beaten. I so advised Straight, Corbin,

and Everett., * * * .

) DacmAU, April 30, 1946.
Colonel Everett said today that Sprenger, Neve, Hoffman, J., and Jaskel admit
fabrication of story of beating. * * *

Senator McCartry. Who told you that? _
Colonel Errs. Colonel Everett, himself. [Reading:]

That as further evidence that the allegations of malitreatment are without
foundation and were probably born in the minds of the defense council, there is
attached hereto the affidavit of Lt. Col. Charles J. Perry dated March 6, 1947,
covering his conversation on February 6, 1947, with the accused First Lieutenant
Junker and Colonel Peiper, both of whom received death sentences.

I would like to read that affidayit at this place.
Senator Hunr. Which is that? 7
Colonel Ervis. No. 6, I am going to read now.

STATEMENT oF CHARLES J. PERRY, 0240597, LigvTENANT COLONEL, AGD

On February 6, 1947, I visited Landsberg Prison for the purpose of being pres-
ent during the interrogation of former S§ personnel who were awaiting execu-
tion for their part in commission.of atrocities committed in vicinity of Malmedy,
Belgium, and for which they were found guilty by a military court and given the
death sentence. While af Landsberg Prison I interviewed Joachim Peiper and
Benoni Junker, in connection with their interrogation and treatment prior to
their trial before the military court which heard their case.

Junker, who spoke excellent Finglish, informed me that during the development
of the Malmedy case at Swabish Halle, Germany, he, at no time, was struck
by anyone connected with the investigation of the case. He stated that the
treatment he received during his confinement at Swabish Halle was better than
the treatment he received at Dachau and the physical conditions at Swabish
Halle were much better than those at Landsberg. I again asked specifically
whether he had at any time bofore or during his trial been struck or threatemed
Wwith bedily harm by any interrogator. He answered specifically that he had
never at any time been struck or threatened with bodily harm by any American
captor, interrogator, or jailor. I atked whether he had been treated in any
manner which might tend to humiliate him or degrade him in the eyes of his
former subordinates or superiors. He stated that he was intensely interrogated
at Swabish Halle and that frequently his answers to direct questions were dis-
torted and colored to suit the ideas of his interrogators in an effort to elicit
further information, but that such methods were not unusual and were probably
a great deal milder than the methods which would have been used by German
Interrogators had the circumstances been reversed. He further stated that the
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interrogation was not believed by him to be an effort to degrade him before his
German comrades and actually did not so degrade him. I asked whether he had
at any time seen or had been placed in cells which contained bullet holes or
pieces of flesh, human or other. He answered that the story about pieces of
flesh was the figment of someone’s imagination and without basis in fact, also,
that since the prison at Swabish Halle was an old prison there may have been
holes in the cell walls but hé was certain that if there were such holes he had
not seen them. He further stated that the story reference pieces of flesh and
bullet holes in the walls was so fantastic to him that he wrote a humorous
Jimerick about that subject and addressed the limerick to the chief of the prose-
cution staff during the trial at Dachau. Junker volunteered the information
that he held no malice toward any individual connected with the prosecution of
his case, and that he particularly esteemed and respected the chief of the prose-
cution staff, Lt. Col. Burton Ellis, JAGD. I asked whether he had heard stories
of mistreatment of prisoners at Swabish Halle during the development of the
Malmedy case. Junker replied that he had heard such stories from many of
the defendants in that case but that he believed none of them to be true. He
further volunteered the statement that the origin of these stories was based on
a desire to “wiggle out of” damaging testimony voluntarily given by some of the
defendants; that when they realized that such testimony was to their disad-
vantage they attempted to negative such testimnony with the false claim that it
was beaten out of them. :

Senator McCarrry. May I interrupt again? Is this a conversa-
tion you had?

Colonel Eriis. No, this is the man who made that affidavit, Colonel
Perry.

Senator McCartry.. Mr. Chairman, I think that if Perry wants to
testify, or anyone else, we should have them here. I believe we should
restrict ourselves to the testimony of this particular witness.

I think it is just a great waste of time for him to come and read
affidavits of other men who may or may not be witnesses. If he
wants to present affidavits to the committee and wants them made a
part of the record, or wants to call witnesses, that is one thing, but I
think it is a great waste of time for him to come here and read an
affidavit given to him by the men who worked under him.

I frankly am not interested in them at all, unless they are here
so I can talk with them.

Colonel Erris. T understand he is to be called.

Mr. Caameers. That is correct.

Senator McCartrry. If he is to be called, let’s have him testify
himself. '

Mr. Caamsers. Senator McCarthy, this particular affidavit is part
of the record of the Clay Board and it has been accepted by the Ray-
mond-Harbaugh Board.

Senator McCartHy. I have no serious objection to it. It is merely
a question of wasting time, but if here is a man that is going to be a
witness at this hearing, there is no conceivable reason why Colonel
Ellis should read that man’s affidavit.

Senator Hunt. I agree with you thoroughly on the conservation
of time, which we all like to accomplish.

However, in this particular case the colonel is attempting to col-
laborate his own statement and is well along with this particular
affidavit——

Senator McCartrY. I have no serious objection, it just seems to
be an unusual procedure for the witness to come in in this manner.

I am very anxious to talk, and attempt to find out what he knows.
Time is short. If he is going to spend all of his time reading state-
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ments by men who are accused of improper conduct over there, he may
well never get down to getting information that we need here.

As T say, however, I have no serious objection to it. )

Senator Hunt. If you don’t mind, let him finish this and then
Colonel, do you have any other affidavits in mind that you intend
reading?

Colo%lel Erris. I have other affidavits that I have secured within
the last 2 or 8 weeks from administrative and medical personnel,
American people who were there present at the prison, but if it is not
your desire that they be read, it is all right with me.

I understand that some of these people are to be called as witnesses.

Senator McCarrry. Mr, Chairman, so that my position will be
clear, I think if we are going to call someone as a witness, and he is
going to come and testify under oath, there is no reason at all why the
colonel should read this man’s affidavit. '

If he is not important enough to be called as a witness, I think the
colonel should give your staff any information he has, the names of
any individuals that he thinks can shed light on this subject. I think
we should go into this in complete detail so that when we finish our
investigation, we either can once and for all do away with these claims
that there has been unusual procedure followed. Or, if the claims
have been correct, we will find out who is responsible for any un-
usual things that have been done.

I think it is so far from any procedure I have seen, to have the wit-
ness come in and read the affidavits of six or seven individuals, when
he himself is the important witness on many many things, and I know
I want to spend several hours with this man getting information.

Senator Huxt. Do you not think, Senator, that since Colonel Ellis
was the prosecutor in these cases, that it is rather necessary that he
present the statements that were made to him as the chief prosecutor
In presenting his statement to us?

I agree too, if it is not absolutely necessary, I don’t like to sit here
and listen to affidavits about other men, but I can understand the
colonel’s position. He was chief prosecutor and he feels he needs this
supporting data at this time, to support his position.

Senator Kerauver. Mr, Chairman, may I interrupt?

Why cannot Colonel Ellis summarize the affidavits he is going to
depend upon, and tell us in one-tenth of the time it would take to read
themé1 ;vhat 1s in the affidavits, and then file them as a part of the
record ?

Senator McCarraY. Also, the thing that occurs to me, this is part of
an unusual picture: You see, to begin with, there are very serious
accusations made by the Simpson-VanRoden committee, as you know,
the two judges sent over to investigate. What happens? The com-
miander of the theater appoints the Judge A dvicate General to conduct
an investigation of himself, and we have a report of a man investi-
.gating himself.

Now, we have Colonel Ellis, who was in charge during the time of
all of the investigations, and during the time of the trial—and you
understand, the Colonel may be entirely right, perhaps everything he
claims is absolutely true, but we will know that when we get through.
~ But, T don’t think the proper way to proceed is to quote what his
subordinates, who allegedly were responsible for these atrocities said,
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or for us to say “Now, investigate yourself and tell me what hap-
pened”; and, then, he reads to us the report of the individuals whom
he is responsible for.

I think it is a great waste of time.

I think if he has affidavits, they should be presented to the commit-
tee. If he wants to make them available to the press, good; there is
no objection to that whatsoever; and then, this committee can deter-
mine whether or not the individuals whose affidavits are presented,
are important enough to be called, but I don’t want to go any further
on this, Mr. Chairman, and perhaps waste more time arguing than I
have.

Colonel Erris. Senator, I believe you are misinformed.

Colonel Perry was not even in the theater at the time of the investi-
gation of Malmedy. He was on the Skorzey case and trial, and
arrived there

Senator McCartry. Was he on your staff?’

Colonel Erris. He was in charge of the investigation and trial at
this time, in the Skorzey case, and he had to talk with these people
who were possible witnesses in the Skorzey case.

Senator Hunt. Colonel Ellis, apparently you have 8 or 10 minutes
more of this particular brief. Would you care to summarize it, if
you could in less time, or the chairman is inclined to allow you to
proceed to read the full affidavit if you wish; but, I am in harmony
with the thinking of the Senator, if we can conserve time.

Colonel Errrs. If it is the committee’s desire that I not finish that
affidavit, it is satisfactory with me. I do not want to waste your
time, either. .

Senator Keravver. Could you summarize it ¢

Colonel Eriis. Both Junker and Pieper, who were defendants in
the case, both received death sentences and claimed that these personnel
received no mistreatment, that all that they knew was just based on
hearsay ; and, I think both of them go on further and say that it was
not brought to their attention until after the defense took charge of
the case, when they heard anything about it. That is practically what
they say. I have not read this affidavit for some time, but that is as
near as I can recall the substance of their testimony. Both of them,
I think, state that their treatment at Schwabisch Hall was better than
they received prior to, or subsequent to their confinement in other
prisons. ' ’

Senator Huxt. Then, if you will proceed, Colonel.

Colonel Erris (reading) : ‘

That petitioner, in paragraph 13 of his petition for a writ of habeas corpus,
describes a so-called mock trial used in the investigation of this case, which is
erroneous and misleading and not based upon fact; that an accurate description
of the so-called mock trial, which is based upon knowledge gained from once as
an unnoticed observer and not as a participant, once as a known observer, and
from discussions with investigators, is as follows

Senator McCarray. This is your own statement now?

Colonel Errts. This is my own statement; yes. [Reading:]

The regular interrogation cells were used. They were ahout 8 feet square,
with a full normal-sized window, and in one corner was a toilet bowl. The
furniture consisted of three or four chairs and a small table. The table was cov-

.ered with black-out cloth and held two lighted candles and a erucifix. (The
crucifix was nearly always used when taking sworn statements, as it was my
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understanding that it was continental practice to use the crucitix instead of the
Bible for this purpose.) 'T'wo or three members of the staff were usually seated
behind the table, posing as officers, and two German-speaking interrogators were
present. This was known as the schnell procedure by the staff. The accused
was brought in and told that this was the schnell procedure. Witnesses would
be brought in and the accused was confronted by them. To the best of my
recollection only bona fide ones were used and they were sworn. This was all
done very rapidly, with considerable lack of decorum and noise. Everything
was in German, and I do not understand it, but I was told that one investigator
kept telling the various crimes the accused had committed and the other inves-
tigator kept insisting that the other investigator let the accused tell his story
and called the witnesses liars. By the time the witnesses finished telling about
the shootings the accused had participated in, the accused was whispering to the
investigator. About that time the whole thing dissolved, the witnesses being
taken away and the staff departing to other duties. No announcement of any
kind was made. I do not recall that the people sitting behind the table ever
said anything. The instructions given to all concerned were to scrupulously
avoid stating that a trial was being conducted, that no one should hold himself
out as being the defense counsel, and that no findings or sentences would be

pronounced.

Senator McCarray. May I interrupt?

Colonel Ervrs. Yes.

Senator McCartiry. You mean, your thought is that the defendant
did not think he was being tried at this time?

Colonel Errrs. T don’t know what the thought was that was created
in the mind of the individual.

Senator McCarray. That is very important. You were charged
with the conduct of an investigation. You have decided in your own
mind whether at these mock trials the accused thought he was being
tried or not. You were in charge of the whole area procedure.

Colonel Erris. That would be a most difficult question for me to
decide, whether he thought he was being tried or not.

I just would not know whether he thought he was being tried or not.
We were trying to get them to talk, if that is what you mean.

Senator McCarray. I understand that, wholly. The question is
whether he used the proper methods or not. I want to find out whether,
In your opinion, at these mock trials, the accused thought he was being
tried by a legitimate American court, an Army court.

Colonel Errzs. I don’t think he did; no, sir.

Senator McCarrry. You don’t think so?

Colonel Erris. No.

Senator McCarrry. You think he knew this was a fake trial?

Colonel Erris. Well, to me it was certainly a fake.

Senator McCarrry. Of course it was.
~ Colonel Exvs. In fact all the rest of us, I don’t suppose—I don’t
just know what was in his mind, I couldn’t tell. It wasn’t very effective,
1 can tell you that.

Senator McCarriy. Wasn’t the whole purpose of this trial, the
whole purpose of this mock trial, and the only purpose to convince
the defendant that he was being tried by a legitimate court? Wasn’t

-that 2the whole purpose of it, or what other explanation could you
give?

Colonel Evris. The purpose was to get him to talk. Tt was not con-
ducted in the way that any trial I ever saw was conducted.
~ Senator Hunt. Colonel Ellis, let me ask you to elaborate on what
took place. , . . ,

. Colonel Ertis. I only saw this one through the peephole of a door.
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To my knowledge, that was the only one that was ever conducted other
than another one that I will mention and deseribe later, in which there
were not even any witnesses there.

In this particular instance, there was as I say, two or three of these
civilians, as soldiers, sitting behind the table, dressed as officers——

Senator Hunt. Germans or Americans?

Colonel Errys. Americans.

Senator McCartry. Are you aware of the fact that the Harbaugh
committee, appointed by General Clay, has a report on file which has
been made public, in which they state that when the so-called retrial
was commenced, that oftentimes it took 2 or 8 days in effect to convince
the defendants that it was not another mock trial?

-+Colonel Erris. T am aware that that allegation was made.

Senator McCarrrry. As the man in charge of it, you know that we
can’t find out, unless you come here and tell us the truth.

Colonel Errrs. T am trying to

Senator McCartay. If you do any twisting or distorting of the
facts, it makes it impossible for us to determine whether your actions
Were proper or improper,

If these were mock trials, you were a lawyer, you practiced law, you
know it 1s, of course, entirely improper to bring a defendant in and try
to convince him that he is being tried by a proper court, tried and
convicted, in an attempt to get a confession.

When you heard the charge that mock trials were being conducted,
I assume that, being in charge, you knew whether they were true, and
you would take the trouble to find out. I assume you would find out
whether they were convinced that they were being tried legitimately.
I assume you would try to find out whether you should call off the
mock trials. For you to say you knew it was a mock trial and there-
fore the defendant knew it was, doesn’t impress me. ~

Colonel Erris. I don’t think you should use the words “mock trial.”

It was a ceremony. We thought of it as that. We thought of the
hearings, being conducted with a lot of noise and lack of decorum, not
as a matter of whether it was legal or not. T think Secretary Royall
said on Monday that the law was not decided on it, that it was divided,
some States holding it was legal and others that it was not.

Senator McCarray. As the lawyer in charge, did you think it was
proper to use a mock trial, assuming, if T may use that term, use the
mock trial at which the defendant or accused was convinced he was
being actually tried? Do you think that it proper or improper?

Colonel Erris. If it went on with all the various elements of the
trial, and sentence and the findings, I would say it was improper.

" Senator McCarrmy. Let’s forget the elements such as you have
mentioned. The accused knew he was being tried by a court. Do you
think that proper or improper? T think it is important.

Colonel Erris. If he thought he was being tried by an American
court, I would answer the question this way—that the law books say
that artifices and deceptions may be used. I don’t think there is a
treatise on criminal law any place that would not substantiate me in
that.

Senator McCartay. Let me ask you this. I think you can answer
“Yes” or “No”—I am going to ask the chariman to insist that you do:
You were holding a very important position. Unless we know how
you felt in this, what your thought was, as to what is right and what
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is wrong, 1t 18 1mpossible tor us to determine just what activities were
indulged in. s

Let me ask, refer back to the Harbaugh report. If a man were
brought in at night, and sat before a table, or stood before a table
with a crucifix on it and two candles, and assigned a phony defense
counsel—of course one of your prosecution staff, some of your prosecu-
tion staff posed as the defense counsel, and if that man is convinced
he is being tried, and witnesses are presented, do you think that is
proper or improper? .

Keep in mind at this time—defense counsel is not present, knows
nothing about it. In your opinion, is that a proper or improper arti-
fice to get a confession?

Colonel Exris. You don’t have all of the elements that are necessary.

Senator McCartrY. Assume those elements are there. You add
what other elements you want. The one important element in the
mind of any competent lawyer is whether or not the accused thought
he was being tried, No. 1; No. 2, whether or not his own defense
counsel was present.

Let us assume those two elements existed, the accused thought he
was being tried, you had phony judges, your prosecution staff, you
assigned to him a phony defense counsel, and you proceed with a trial
regardless of the lack of decorum in that situation—do you think that
is proper or improper? .

Colonel Erris. That did not happen in the Malmedy case.

Senator McCartmy. I dor’t care whether it happened or not. I
want to know whether you think that procedure would be proper or
improper. I am not arguing whether it is proper or not. I want
to know what you thought as the prosecutor in charge.

Colonel Exvis. Will you read back the question ?

Senator McCarTuy. I will repeat it.

I will ask you this: Whether this procedure is proper in your opin-
ion: Bringing an accused into a room, having a table in which there
1s a black cloth, with a crucifix in the center and candles on both ends;
behind that table having some prosecution staff posing as judges
assigned to the case, and a phony defense lawyer, in other words,
one of your prosecution staff as the defense attorney, not have his de-
fense attorney present at the time; then, proceed to take evidence, call
witnesses, during all of which time the accused thinks he is being
tried. Do you think that is a proper or improper procedure ?

Colonel Erpis. I would say, where you assign the defense counsel,
and that you then lead him to believe he is being defended, properly
defended, but when there is no assignment of defense counsel, no one
says “I am your defense counsel” to him, then I think that would be
a proper procedure. -

Senator McCarTHY. You say it is improper if they say “You have
a defense lawyer”? It is improper then ?

Colonel Exuis. Yes, I'll tell you why. :

Senator McCarTHY. You can, later on. You say, however, if the
prosecution did not assign him a defense counsel, if he were made to
defend himself, that then it would be perfectly proper—you can’t
mean that. '

91765—49——4
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Colonel ErLis. You are putting things in there. I would like to
answer on the basis of what we did. We can go on this forever, on
theoretical and hypothetical questions.

Senator McCartraY. Let me ask you this question: How long have
you practiced law?

Colonel Exuis. Since 1929.

Senator McCarrry. And where did you practice ¢

Colonel Eriis. I practiced in California and in New York.

Senator McCartay. In New York, and you were a tax lawyer?

Colonel Errzs. With the Texas Co.

Senator McCartry. The Texas Corp.?

Colonel Errxs. That is right.

Senator McCarTry. Were you a tax consultant; is that right?

Colonel Eruis. One of their tax consultants. T wasn’t the head
of the department; no, sir.

Senator McCarray. One of the men in the tax department?

Colonel Evrxs. That is right.

Senator MoCarTrY. Did you ever appear in court?

Colonel Errrs. During the time that I was with

Senator McCarTaY. Be very careful and give us the facts

Colonel Ervis. I am going to give them to you.

During the time I was with the Texas Co. I never appeared in
court, but the Texas Co., as far as T know in the place where I was
assmned never had a tax case that went to court.

Senator McCarTHY. You never appeared in court while you were
with the Texas Co.?

Colonel Errxs. That is right.

Senator McCarrry. After - you left the Texas Co., where did you go?

Colonel Evits. In the service.

Senator McCartHY. So that prior to entering the service you never
appeared in a court.

Colonel Eruis. T didn’t say that—as a tax lawyer.

Senator McCartry. Did you ever appear in court?

Colonel Evxris. Yes.

Senator McCarruy. Prior to going with the Texas Co.?

Colonel Erris. No, sir; while I was with the Texas Co.

Senator McCarrry. I asked you.awhile ago, while you were with
the Texas Co. whether you ever appeared in court.

Colonel Ervis. You understand, not as a tax attorney.

Senator McCartay. Let’s get the proper understanding.

Did you ever appear in court while you were with the Texas Co.?

Colonel Eruis. Yes; but not representing the Texas Co., however.

Senator McCarrHY. Not representing the Texas Co. All right.

Roughly, how many times did you appear in court?

Colonel Erris. Well, over a period of years, I would say 10 or 15
times.

Senator McCartay. That is, from 1929; when did you go into the
service?

Colonel Erris. In 1949. ‘

S~nator McCartmy. So vou appeared in court about once a year?

Colonel Erurs. Approximately.

Senator McCarrrY. Approximately once a year.
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- Colonel Erris. Most of those cases were in the forepart of my prac-
tice, however, and were not when I went to New York. T never ap-
peared there. :

Senator McCartay. When did you go to New York?

Colonel Errrs. In 1938, as I recall.

Senator McCarrrY. From 1929 to 1938 you appeared in court maybe
10 or 15 times, and after that you were never in court.

Colonel Erris. That is right.

Senator McCartry. What type of cases did you try in court?

Colonel Ertrs. Divorces and probates.

Senator McCarrrY. So, you had no experience whatsoever in crim-
inal law ¢

Colonel Erris. Absolutely none.

Senator McCarrrry. And knew nothing about it—and in the Army,
the Army put you in charge of the criminal prosecution ?

Colonel Errrs. In 1945

Senator McCarray. I might say

Colonel Ervis. 1 was in charge of this prosecution.

Senator McCarray. I might say, Mr. Chairman, it is unfortunate
that we have got to cross-examine this defendant as vigorously as we
have to, who has as complete a lack of knowledge of our procedure in
this country as he has. I don’t think it is his fault, if it proves that he
did such a bad job as the two judges sent out claim he did, if it is proven
that the Army report, the Harbaugh report, is correct. I don’t think
this is the man that should be condemned. I think the Army put a
man in charge of the criminal trials who had had no experience in that
line whatsoever, and told him to try the cases. Perhaps he is a very
competent tax attorney, no doubt he is. I think I should say it is
expecting entirely too much to take a man who had never appeared
in court in a criminal trial and put him in charge of the most 1impor-
tant criminal trials we have ever had to conduct. :

Colonel Erris. Senator, may I interrupt? I was put in charge of
this case in 1946. I had been in the Army 4 years at that time. I was
put in charge, I think my reputation as a trial attorney in the Army
will stand on the record. I have no apologies to make about it.

Senator McCartry. I frankly think you should, Colonel, when you
tell us it would be proper to have a mock trial, with no defense counsel
present, and the prisoners have to defend themselves, and you think
that is proper.” It is improper.

Colonel Erris. That 1s a play on words, Senator.

Senator McCarrmy. Then tell us, and this is very, very important:
What do you consider proper or improper? Am I correct—this is
going into the record, if you want to correct it—am I correct that you
say 1t would be improper to have a mock trial if you assign the de-
fendant a phony defense counsel, that would be improper. However,
if you made him defend himself

Colonel Friis. You added that.

Senator McCarriry. Made him defend himself before this court,
then it would be proper?

Colonel Exuis. You added that conclusion to it. I didn’t say that,
sir.

Senator McCarray. Now, you tell us, will you?




46 MALMEDY - MASSACRE INVESTIGATION

Colonel Erris. This was an interrogation and it was for that pur-
pose it was conducted. Many times I am sure, in civil praectice, the
accused are interrogated by more than one person at a time. I have
never participated in any, but I understand that is true.

You are a judge and you probably have handled more criminal
cases, and probably know better than I do, but I understand that to
be the truth. .

Senator McCarray. T have been a judge so long, and have tried
enough criminal cases that it makes me rather sick down inside to
hear you testify what you think is proper or improper.

May I agk you this, again, and T don’t want to take all day, Mr.
Chairman, but T think this is a very important matter, to discover his
attitude, to find out what he knows about criminal procedure.

Let me ask you this: Do you think it is proper to conduct a mock
trial as a trial in which the accused thinks he is actually being tried,
using your prosecution staff as phony judges, no defense attorney
present, assigning him, we say, a phony defense counsel, somebody
that is not even a defense counsel, do you think that is proper or
improper ?

Colonel Erris. T answered that.

Senator McCarTaY. In order to get it straight

Colonel Ervis. 1 answered that question once.

Senator McCarTrHY. So that we are sure of your answer, do you
think that is improper ? .

Colonel Eruis. I certainly do. I think the law will bear that out.

Senator McCartry. You think it is improper, and if however he
were not asigned any defense counsel, if you get your phony judges
behind the bench, you have your witnesses appearing, and not as-
signed a defense counsel, but he does feel he is being tried, would you
say that is proper or improper ¢

 Colonel Eruts. If he felt that he was being tried, I presume that
the conclusion would be that it would be improper. I don’t know
they thought they were being tried. It was an entirely different
thing; it wasn’t for that purpose; it was not to pronounce any sen-
tence, or give any findings, but it was trying to get evidence

Senator McCarrry. We will give you a chance to talk as much as
you want.

So, you think it would be improper, in either event, either with de-
fense attorney, or without defense attorney, as long as he thought he
was being tried, is that right ?

Colonel Exvis. I presume it would be so.

Senator McCarreY. You presume it to be so? As the man in
charge of that important trial, is it your opinion that it was proper
or improper ?

That is a most elementary question. Can you answer? That is a
simple question to ask a criminal lawyer.

Colonel Ervris. I will come backto this: The law says in some States
it is proper to have mock trials and in others, it says it is not.

Senator McCarrmy. Forgetting about the different States, do you
think it was proper, over in that area of Germany in which you were
in charge—do you think it was proper or improper ¢

Colonel Eryis. Sir, the evidence under which—the rules of evidence
under which the war crimes were tried were most liberal.

Senator MCCARTHY. In your opinion.




MALMEDY MASSACRE INVESTIGATION 47

Colonel Erris. Noj; not in my opinion. I can show you the record,
the law.

Senator McCartiy. I have a simple question I am asking you.
Let me ask, forget about what happens back home, but in Europe, you
were in charge of a very important criminal trial and I want to ask
you some very simple questions.

Do you think that type of mock trial is proper or improper? Are
you willing to allow that type of mock trial to be used ?

Colonel Ervis. I think the answer to that question would be—so
long as I let the court who weighs the evidence know how I obtained
that confession, that is the important thing. Then, the duty is on
them. :

I want to point out to you, sir, that the prosecution, when they are
laying the foundation for the introduction of those confessions, they
told the court how they were obtained, and the court weighed the
evidence. -

Senator McCarray. In other words you say it would be proper to
get a confession in any way you saw fit, so long as you let the court
know how you got the confession ?

Colonel Erris. I think under the rules of evidence, it would be per-
fectly proper. There were some things that would be repulsive to
one ndividual that would not be to another. T certainly would not
allow a confession to be used where a man was beaten or forced under
threats or compulsion to make a confession, T am definitely opposed
to that.

Senator McCarray. I am glad to know that.

Now, getting back to the mock trials, you would allow then

Colonel Erris. Where the law is conflicting on it, T think I would
have a right to let the court decide, itseld.

Senator McCarry. When I am talking, if you won’t talk, then I
won’t talk when you are talking,

Colonel Erxas. If you will go along with me.

Senator Huonr. You might consult the chairman occasionally.

Colonel Erris. Pardon.

Senator McCarray. I am sure the chairman does not object to my
asking a few simple questions.

You say you think that is proper?

Colonel Erris. I enjoy having you ask me these questions.

Senator McCarray. See if I have your position correctly in mind.
You think it is proper then, to use the mock trial if the court were
informed, that is, the final legitimate honest court were informed that
you used this phony court previously?

Colone]l Exris. Under the rules of evidence which we were practicing
under over there, I think it would be.

Senator McCarrHY. You think it would be proper.

Colonel Erris. Yes.

Senator McCartay.. Do you feel, yourself, using different rules of
evidence in that area than we use in the criminal procedure here at
home, that that is proper?

Colonel Errts. Most certainly ; they admitted hearsay there, and you
don’t here. '

Senator McCartHY. In other words, you didn’t feel that you were
bound by the same rules of evidence that we follow here

Colonel Errrs. Definitely
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Senator McCarrrry. Let me finish.

You don’t feel bound by the same rules that our Federal and State
courts follow in this country ¢

Colonel Ervis. No,sir. That is laid down to us by SHAEF. They
set the rules of evidence, not I.

Senator McCartrY. Do you have copies of those rules of evidence?

Colonel Erris. Yes, sir, I have; and that is what I wanted to show
yi)u. Here it is right here. This is my copy, and the only one I have,

ease.

P Senator McCartay. SHAEF has approved the use of hearsay?

Colonel Erris. They sure did.

Senator McCartay. In other words, the use of having a witness
testify as to what someone else has said—correct ?

Colonel Erris. That is my understanding.

Senator McCarray. Is that your understanding?

Colonel Erris. Yes.

Senator McCartay. That is the rule you followed ?

Colonel Eriis. That is the rule we followed, and that is the rule all
those courts followed.

Senator McCarrry. What other deviations were there ?

I assume the chairman doesn’t mind?

Senator IIunr. The Chairman has no objection, Senator, excepting
I would like for the Colonel to finish his statement before we adjourn,
if possible.

I would like, too, Senator, to suggest this situation: That after-
all, this hearing is not a prosecution of the witnesses before us. What
we are attempting to do 1s just get the witnesses’ statements, and then
we will be the judge of whether they did things in the right manner or
not. That is my interpretation of the hearings.

Senator McCarruy. I entirely disagree. If that is the purpose of
this hearing, to merely get the witnesses’ statements and let it drop
at that, I am wasting my time sitting in. I think when we have a
witness who was in charge in that area, we should have not only the
right but the responsibility to go into complete details as to the whole
methods that they employed over there, what his ideas are on criminal
law, what he felt was right, what he felt could be done, and unless we
do that, this is a completely useless hearing.

Unless we do that, in fact, I would definitely return to my Expendi-
tures Committee and ask them to immediately commence an investiga-
tion. If we are just going to hear the statements of these witnesses
and let it rest at that, it is a waste of time and money.

At this time, I don’t know—I don’t know whether the report of the
Army is true or not. If it is true, something should be done about it.
I don’t know whether the report made by the Van Roden-Simpson
committee is true or false. If their reports are true, then the prosecu-
tion was conducted in such a manner as to do more damage to American
prestige than anything we could conceive of.

If a.man is put in charge of the investigation and trials such as
this, who has never been in court in a criminal case before, and ap-
parently hasn’t the first conception of what—from what he testified
to—as to what constitutes proper criminal procedures, we want to
know it. Then, when we get all that information we should be able
to recommend to the Army and Congress what steps should be taken
to make sure that in the future the trials are properly conducted.
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As I say, it is not a criticism of this man. You take a young fellow
who is a tax attorney—not the head of the staff, but a tax attorney
for a large corporation—who had never appeared in court before
except in divorce cases, the Army takes him, puts him in charge, and
I say, in charge of one of the most important criminal trials ever

conducted anywhere. _ '
Senator Keravver. Could we ask the witness how much longer his

statement is?
Colonel Erris. Not too much longer. ) ' ) '
Senator Keravver. Wouldn’t it be the solution to let him finish his

statement and then——

Colonel Errs. T am on page 7, and it goes to 15.

Senator McCartay. I have no objection.

Senator Huwr. If that is agreeable.

Senator McCarrmy. The reason I interrupted was to get an im-
portant point. I felt that it was more important to pin that down
at the time, rather than try to later on.

Colonel Erris (reading) :

No announcement of any kind was made. I do not recall that the people
sitting behind the table ever said anything. The instructions given to all con-
cerned were to scrupulously avoid stating that a trial was being conducted,
that no one should hold himself out as being the defense counsel, and that no
findings or sentences would be pronounced ; that it would be referred to as the
“schnell procedure” ; that I only have personal knowledge of two of these cere-
monies being held, but I have been told that there were as many as six or seven,
“all of which were not successful; that the accused Hennecke, one of the two
whom I saw undergo the “schnell procedure,” was 23 years of age at the time
of the trial; that my diary indicates that his ‘“‘schnell procedure” was held
March 8, 1946, and that the date of his sworn statement taken subsequent thereto
and used at the trial is March 13, 1948 ; that the other “schnell procedure” which
I witnessed was in the case of Von Chamier, and occurred on the night of March
20, 1946; this accused arrived from the United States by plane and was de-
livered to the prison at Schwabische Hall, Germany, at about 2100 hours on the
20th of March; that about 2300 hours that evening he was interrogated in my
presence ; that I sat behind a table in semidarkness—due to the fact that there
was no ceiling light, a wall light was used; as far as I can recall I never spoke
a word; that Corporal Cain brought the accused into the room; that Captain
Shumaker and Mr. Thon did the interrogating; that no witnesses were used:
that after about 10 minutes of Von Chamier stating “Nein, nein,” he admitted
his participation in the Malmedy Massacre; that the statement he made and
which was used in the trial was sworn to on March 21, 1946 ; that at the time
of the trial Von Chamier was 30 years of age.

I might say at that time—now I have no recollection of whether
there were candles or a crucifix on the table in this particular so-
called schnell procedure. I only referred to it because I referred
to 1t in my diary as a matter of procedure. Otherwise, I would not
have even mentioned it. [Reading:]

That I do not know of an occasion, even for disciplinary reasons, where any
of the accused were ever deprived of their food for as much as even 1 day,
nor were any blankets withdrawn in winter or in spring that I ever heard
about; that I do recall asking the officer in charge of the prison for the Fifty-
Bighth Armored Field Artillery to give Peiper more blankets, as he com-
plained to me of sleeping cold; that the so-called death cells which were on the
same floor and opposite the intetrogation cells were used as a matter of con-
venience to hold prisoners while they were being interrogated; that they were
never held there more than a few days at a time; that these cells were ap-
proximately the same as the others except that the window was higher and it
had an additional door; the bed may have been closer to the floor, but as to
this T am no longer certain; that if there were beatings or any corporal punish-
ments administered to either the accused or witnesses, I did not hear of them,
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and I cannot believe this would have happened without my knowing of it; that
the only tricks and ruses and so-called stratagems employed which I know
about were those the prosecution told to the court during the presentation of the
evidence; that I know of no instance where promises of immunity or light sen-
tences were ever made to any of the accused or where any hopes of reward were
ever held out to them.

That petitioner, in paragraph 16 of his petition for writ of habeas corpus,
gives a completely incorrect account of the suicide of Freimuth; that my
knowledge of this event is as follows: That Freimuth committed suicide the
night of March 6-7, 1946; that at the time he was confined alone in a cell
in the building used exclusively for accused and witnesses of the Malmedy
Massacre case; that if Freimuth was ever given the ‘“schnell procedure” it
never came to my attention, and if it had happened I'm sure I would have
known of it; that the entues in my d1a1y in connection with this event are
as follows:

“March 6, 1946 : Harry Tone got Hans Hillig’s confession today. Perl took
Freimuth’s confession. * * * Perl went with Captain ————, M. D,,
Stuttgart to get his car. * * *

“March 7, 1946: * * * Arvied Freimuth hung himself last night (had
lined American PW’s up at LaGlaise’ and engaged in target practice on
them), * * #7: that my recollection is not clear on all the details, but it
is my belief that Perl and the Medical Corps captain left rather early in the
afternoon of March 6 for Stuttgart:

I might add that later I found out it was Captain Richter, and I
understand he is to be called as a witness—

and left Freimuth to finish writing his confession without supervision, and
that he was given paper, pen, and ink to take to his cell to finish the job and
that the confession was found in the cell the next morning by myself as I was
called as soon as the body was found by the guards; that I have no reason to
believe that Freimuth was ever mistreated in any way by any of the personnel
under my command and supervision, nor by any of the guards or other admin-
istrative personnel of IP No. 2, at Schwabische Hall.

That I never was apprised of any occasion where forged confessions were
ever used in'an effort to persuade accused to sign confessions; that the death
chamber with bullet holes in the wall in which human flesh was imbedded was
pure imagination and was a subject of ridicule even among the accused them-
selves (see exhibit 7, a limerick which was sent to me during the trial by
the accused Junker) ; that to the best of my knowledge and belief no accused
was ever taken to the so-called hangman’s room and there unhooded, placed
on a high stool, and a hangman’s rope placed around his neck; nor did the
prosecution team suggest and allow the accused to write falewell letters to
their parents before they would be hanged ; nor did members of the prosecution
team offer the accused the privilege of seeing a priest before death; nor were
any threats of violence and torture ever directed toward the mothers, fathers,
sisters, wives, and children of the accused unless they signed confessions.

That to the best of my knowledge and belief stool pigeons were not used
as described by petitioner in paragraph 18 of his petition for a writ of habeas
corpus.

I might add we did use some stool pigeons.
Senator McCarrry. It is perfectly proper to use stool pigeons.
Colonel E111s (reading):

Exhibit O referred to by petitioner in paragraph 19 of his petition for a
writ of habeas corpus does not correctly recite the testimony of the record
of trial, which it purports to do; that said exhibit C purports to be testimony
which was elicited in chlonologlcal order, whereas as a matter of fact it is
excerpts taken from over 25 pages of 1ec01d bevlnmng on page 675 and ending
on page 701.

That exhibit D referred to by petitioner in paragraph 21 of his petition for
a writ of habeas corpus is not the correct and true order appointing the court,
as he alleges; that I, the affiant, was the appointed trial judge advocate and
did try the case, whereas exhibit D referred to by petitioner shows a Lt. Col
Granger C. Sutton as the trial judge advocate..

That I do not know to what the petitioner refers in paragraph 22 of his
petition for a wrif of habeas corpus, by the statement “questionable actions of
the chief prosecutor and his staff”; that I do know that the petitioner was ap-
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pointed chief defense counsel prior to April 11, 1946; that on that date he and
members of his staff arrived at Schwabische Hall; that he did not make a
request to interview a single accused while he was there but shortly left for
Dachau; that on April 15, 1946, I went to Dachau to make arrangements for
the arrival of the accused and witnesses, secure office space and billets for my
staff, and to complete other arrangements for the trial; that I found the petitioner
in Dachau had made no arrangments for billets, office space, transportation, nor
any other necessary arrangements for his staff; that I personally secured billets
for his staff, as well as office space, typewriters, etc., and on April 20, 1946,
turned over to him half the transportation I had assigned to me for the use of
my staff; that I repeatedly urged him to get busy on the preparation of his
defense, as we were anxious to get started, as my staff were looking forward
to early redeployment.

That the reference by petitioner, in paragraph 28 of his petition for a writ of
habeas corpus, to a woman allegedly murdered in Wanne, Belgium, is false and
misleading, as there is no reference in the record of trial to any woman being
killed at this place; that there was an unknown woman murdered in Bullingen,
and to rebut this the petitioner produced a statement by a man whose wife had
been Kkilled by artillery fire, not sworn to before a priest as the petitioner
alleges, but before one of the petitioner’s own investigators, Miles W. Rulien, P-5.

That the alleged tampering with witnesses of the defense by the prosecution,
as stated by petitioner in paragraph 24 in his petition for a writ of habeas corpus,
is not true; that the facts are that at that time many war criminals in other
cases, from other places of confinement throughout Europe, were being brought
to Dachau ; some of these were coming as a result of TWX’s sent out in the fall
of 1945 for all members of the First S8 Panzer Regiment to be sent to Zuffen-
hausen; others from this regiment were being sent by France; that it was the
policy of the prosecution té interrogate all members of the First SS Panzer Regi-
ment when they arrived; that the defense did not notify the prosecution who
their witnesses were, and it did happen that the prosecution interrogated some
defense witnesses before the defense had an opportunity to do so; that I have
no personal knowledge of any tampering with defense witnesses by the prosecu-
tion; that if there was any tampering with witnesses it was on the part of the
defense and not the prosecution. See R-2966, where accused Georg Preuss tried
to influence the testimony of prosecution witness Kohles.

That the incident recited by petitioner in the first paragraph of paragraph 26
of his petition for a writ of habeas corpus is incorrect in that it is a complete
distortion of the facts; that what actually happened was that the accused had
been searched by the black guards and all prohibited writings and communica-
tions taken from them; that these writings were turned over to Lieutenant
Perl by the block commander of the guard and I instructed Lieutenant Perl to
translate them for me.

That as to the allegations in the second paragraph of paragraph 26, it should
be said that the wives of the accused were permitted to and did attend the
trial; that members of the prosecution staff were sitting at the prosecution table
and could be easily identified as the prosecution; that in many instances wives
of the accused came to the prosecution staff requesting special privileges, but
that to my knowledge no one on the prosecution staff ever represented himself
to be defense counsel of the accused.

That the allegations of petitioner in paragraph 28 of his petition for a writ
of habeas corpus may represent the petitioner’s state of mind when he made the
announcement in court about “the fear of the prosecutors lingers on”; that,
however, a day or so before this fateful announcement he asked to see me pri-
vately, either one morning before court started or at recess; that at that time
he evidenced concern about the unfavorable showing and impression the accused
were making on the court and asked my advice as a friend and fellow attorney
as to whether or not he should continue putting them on the stand; that to this
I replied in substance and effect: “Willis, as far as I know, none of the defense
counsel in previous cases have kept the accused off the witness stand. It seems to
me that if I were defending one of these cases and felt my accused were guilty,
they would only take the witness stand over my dead body, for the reason most
of them get mixed up in their attempts at exsplanations and wind up giving
credence to their confessions”; that following this conversation, three more of
the accused took the witness stand, all with disastrous results ; that then followed
the petitioner’s announcement that he was not putting any more of the accused
‘on the stand.
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That petitioner in paragraph 23 of his petition for a writ of habeas corpus
states that when the prosecution rested, only a few days were allowed the
defense staff to interview witnesses and plan the defense for their 74 defendants;
that the record of trial on page 1579 recites the following:

“PRESIDENT. The German counsel have requested a lapse of five working days
before the defense opens its case, which request is endorsed by chief counsel for
the defense. In order to fully serve the interests of justice, this request is
granted by the court. Accordingly, the court is now adjourned to meet again at
0830 hours, Monday, June 17th.” ]

That the prosecution rested its case at 15655 hours June 7, 1946; that it is
pointed out that the petitioner as chief defense counsel did not ask in open
court for more than the five working days requested by German counsel; that
as an actual fact the defense had 9 days between the time the prosecution rested
on Friday, June 7, 1946, and the time the trial commenced again on Monday,
June 17, 1946.

That the aspersions cast by the petitioner upon the character, integrity, up-
rightness, and professional ethics of my subordinates in the investigation and
trial of the Malmedy massacre is a matter of grave concern to me; that with the
exception of one- War Department civilian invesligator, Harry Thon, all the
principal investigators and counsel were members of the bar of some State or
Austria ; that I personally hold them in high esteem and am pround of them
for their accomplishments in this case; that they participated throughout with
a strong sense of responsibility and an exhibition of devotion to duty, loyalty
and sincerity of purpose never before nor since witnessed by me; that without
the great spirit, enthusiasm, diligence, industry, thoroughness, intelligence, and
team play exhibited by each and every one of the detachment, including officers,
enlisted men, United States and Allied civilian employees, male and female,
the announcement made by the War Department early in 1945 “that the per-
petrators of the Malmedy massacre would be brought to justice” in my opinion
never would have been accomplished.

Senator McCarray. Read that last sentence again. _

Colonel Erris. That is a long sentence, going back to the previous
page. Do you want to look at it ?

enator McCarriy. If I may. o

Mr. Chairman, I have a suggestion I would like to make. I think in
view of the tremendous import of the findings of this committee, it
might be an excellent idea for the committee to invite some representa-
tives of the American Bar Association to sit in as spectators, in other
words, as amicus curiae.

I also think it would be an excellent idea, if this Technical Manual
for Legal and Prison Officers, Second Edition, which contains some
rather unusunal deviations from American rules of evidence and rules
of evidence of the British law, be submitted to the American Bar
Association with the request that they go over this and give this com-
mittee the benefit of their thoughts on the necessity, if any, for these
deviations from our rules of evidence.

Senator Hunt. I see no objection at all to your request, Senator.

The staff will attend to that, of course this volume belongs tn
Colonel Ellis.

* How many copies of that are available, Colonel ?

Colonel Erris. That is the only one I have. I brought that back
from Europe, and it may be that the Judge Advocate General, War
Crimes, or maybe the Civil Affairs Division has a copy, but that is the
only copy I have.

Senator McCarrayY. I assume you have no objection to the commit-
tee keeping this for the time being ¢

Colonel Eruis. Absolutely not, but T would like to have it back at
the conclusion of the hearings.

Senator McCarrry. I hate to have it lost. If possible, I would like
very much to get a copy of that.
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Mr. Chairman, I have a letter I would like to read. ‘
Do you know one of the official reporters, James J. Bailey, from

Pittsburgh, Pa.? ) . o

Colonel Erris. The name is a little bit familiar, and that is, if you
give me some dates and other connections. ' ;

Senator McCarray. 1 will give you those. His name is James J.
Bailey, official court reporter, 536 Court House, Pittsburgh, Pa., phone
number, Atlantic 4900. ]

Here is the letter I got from him this morning, and I know nothing
about this gentleman’s background, except that I have phoned and
found that he is an official court reporter, and I had my office get in
touch with him and ask him if he would be available in case he were
called upon to substantiate the things he sets forth in this letter.

I will read the letter to you.

Hon. SENATorR McCARTHY : An article in today’s Pittsburgh Press concerning
your demand for a stay of execution of six Nazi stormtroopers, sentenced to
death for their part in the Malmedy massacre, prompts me, in the interests of
American justice and fair play, to write you this letter.

I was one of a “team’ of nine, consisting of three lawyers, four so-called in-
terpreters, another shorthand reporter and myself, who were sent from the War
Crimes Branch, Wiesbaden, Germany, to Schwabisch Hall, Germany, where the
S8 troops were imprisoned. We arrived in Schwabisch Hall on or about Decem-
ber 27, 1945, and I remained there until the early part of March 1946. The
purpose of our being sent there was to obtain confessions from the prisoners
and prepare pretrial data. During my stay at Schwabisch Hall, the entire team
spent an average of about 8 hours per day in the prison. During my 10-weeks
stay, I took in shorthand, through the interpreters, practically all of the so-called
verbatim confessions of the prisoners, and typewrote at least half of the trans-
lated long-hand statements that had been purported made by the prisomers. I
still retain a considerable portion of my original shorthand notes.

The methods used by these so-called interpreters to obtain these “confessions”
were such that after a period of 10 weeks, I could stomach it no longer and re-
quested my return to the United States. After these interpreters had “worked
out” on these prisoners (some of whom were kids of 16 and 17 years of age),
and softened them up and scared them into a condition where they would con-
fess to anything, the prisoner then had a long multicolored robe thrown over
him, and black hood pulled down over his head, and rope knotted about his
neck, and he was marched into a cell to be interrogated by cne of the lawyers.
I have been present in cells where there was only a small table with a black
cloth over the top, and containing a crucifix and two candles, and when the
prisoner was marched in, and the black hood suddenly jerked from his head,
he fainted dead away, his nose striking the concrete cell floor, flattening his
nose and making his face a bloody mass, and I have then seen the interpreter
take his foot and push the prisoner over on his back, jerk him to his feet, and
tell the American lawyer that the prisoner was faking. The lawyer would then
proceed to interrogate him and obtain his confession, which 1 took down in
shorthand and then reduced to typewriting for the prisoner’s signature, but I
am definitely certain that the statement which the prisoner ultimately signed
and which was later used to help convict him at the Malmedy trial in no way
remotely resembled the original ‘“confession” given in the cell. I have wit-
nessed the use of physical force, threats of bodily harm, and even death used to
obtain these so-called confessions.

I have been an official court reporter for the past 28 years, in both civil and
criminal courts, and feel that I have some knowledge of the way American
Justice is dispensed in our American courts, and the methods used by the pre-trial
War Crimes Branch, which was presided over by Lieutenant Colonel Ellis, who
later, I understand was the chief prosecuting attorney at the Malmedy trials,
were 80 brutal as to be repulsive to any American with a sense of decency and
fair play. I have no sympathy for the Germans; I have no German connections
of any kind; my ancestors are all Irish-Americans. The massacre of those 80
American soldiers at Malmedy was a dastardly crime, and the guilty I feel should
have received the death sentence, but why make a mockery of American justice
and pretend a fair trial, when the evidence was obtaired in a manner most
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repugnant to any true American, obtained by starvation, brutality, threats of
bodily harm and even death, yes, and a lot of the evidence even manufactured.
Respectfully submitted,
James J. BAILEY.

Colonel Erris. He may have been there. I don’t recall. I will
check this if you want, but I don’t recall the name.

Senator McCarrry. Let me ask you this: When you stood behind
a table, or in the corner of a room that you said was in semi-darkness,
and watched one of these schnell procedures, as you called it, the Army
board refers to it as a mock trial, did you feel that that was being
properly conducted ?

Colonel Errrs. Yes, sir; I sure did.

Senator MoCarTry. And 'when you say you saw the mock trial
through the cell door, T believe you said—did you feel that was prop-
erly conducted ¢

Colonel Erwis. It certainly was.

Senator McCarrHy. Let me ask you this, so we won’t misquote in
any way: Do you feel that the Harbaugh Committee is giving us a
true picture when they describe the mock trial on page 3 of the report?
They say: .

Mocl trials: At the trial the prosecution admitted and the board finds in the
evidence before it, that in certain instances, probably about 8 or 10—

You said two or three.
Colonel Erris. Two is all T personally know about. I understand
there were as many as six or seven.
Senator McCarTtry. And the board says 8 or 10, do they not ?
Colonel Xiiis. I believe my own figures are more approximately
correct. :
. Senator McCartHy (continuing) :

The use of a so-called mock trial was resorted to in an attempt to “soften up” a
witness who was thought to be susceptible to such procedure. Those trials were
held at Swabisch Hall in one of the cells, sometimes a small cell about 6 by 8 feet,
sometimes in a larger room two or three times that size. There would be a table
covered with a black cloth on which stood a crucifix and burning candles and
behind which sat one or more people impersonating judges.

So far, that is correct ?

Colonel Erurs. I don’t like the use of the word “impersonate,” but I
presume that could be taken that way.

Senator McCarrry. Is there any doubt in your mind whatsoever but
what the accused thought the men behind the table were judges?

Colonel Erris. I think he could reasonably come to a different con-
clusion, but he might have come to that conclusion.

Senator McCarTHY (continuing):

The defendant would be brought from his cell hooded. The practice of using
black hoods whenever a defendant was taken from his cell was universally
employed at Swabisch Hall to prevent communication with other prisoners and
to prevent knowledge of where he was going. Allegations that these hoods were
blood-stained were not supported by any testimony before the board, other than
affidavits of the petitioners.

It that substantially true?

Colonel Exris. That is right.

Senator McCartrY (continuing) :

‘When the prisoner was brought into the mock-trial room sometimes other people
were brought in who purported to testify against him.
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Is that correct? . o
Colonel Errrs. There were witnesses brought in, accusers.
Senator McCarrny. Page 4, at the top of the page:

There is no evidence on which the board can find that the prisoner himself was
forced to testify at such trial.

I call your attention to the next sentence particularly.

One member of the prosecution team would play the part of prosecutor, and
another would act as a friend of the defendant,

Is that correct?

Colonel Erris. Substantially, that is correct. They would intercede
with the prosecution, when the prosecution so-called would be accus- -
ing him and stating the crime that he had allegedly participated in and
the other party would then intervene and say, “You have got to give
him a chance to tell his story.”

Senator McCarrmy., Mr. Chairman, I wonder what fraternity the
captain is from?

o the accused had a defense attorney or representative—a phony
from the prosecution staff ; is that right ?

Colonel Errs. That is right.

Senator McCartiry. Do you think that was proper?

Colonel Erris. Under our rules of evidence, I think that was all
right.

Senator McCarray. That was?

Colonel Errrs. I mean, there is a distinction between “I am your
defense counsel,” and when somebody just spontaneously gets up and
starts intervening. . - :

Senator McCartHY. Do you think he was led to believe that was
his defense counsel ?

Colonel Fyris. T don’t know:

Senator McCarrry. Is that your thought?

Colonel Eruis. I presume I could have, or—he could have come to
that conclusion.

Senator HuNr. May I——

Senator McCartiry. Let me ask: While he may not have been ac-
1ually told that that was the case, he had every reason to believe that
he was taking that part—pardon me, Mr. Chalrman, sorry.

Is that correct? :

Colonel Erris. In my opinion, I would not say he would be given
-every reason to believe so; no.

Senator McCarruy. You think the Army report is wrong on that?

Colonel Erris. I think it is a misstatement.

Senator Hunt. I was going to ask Colonel Ellis: Was it the inten-
‘tion of the prosecution that the prisoner would feel that this party
was solicitous for him and was attempting to defend him? Was it

your intention to have the prisoner believe that ?
"~ Colonel Erris. Well, what we were trying to do was get into his
-confidence and get him to talk. - :

Senator Huxr. Then, it was your intention.

Colonel Erris. Yes.

_ Senator McCartuy. No doubt it was your intention to have him
believe the defense attorney was his friend ?
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Colonel Erris. Not a defense attorney in the true sense. There was
somebody there who would intercede and say, “Well, you have got to
give this man an opportunity.” )

I can’t understand German, all this was in German, but that is what
T understood was said. :

Senator McCartaY. You never tried a criminal case

Colonel Erris. T have tried criminal cases. You are drawing the
conclusions. ‘

Senator McCarray. Don’t interrupt, please.

Colonel Ervis. O. K. :

Senator McCarrrY. The defense attorney in a criminal case is the
man who does that, intercedes for you and protects your rights. That
is a defense attorney, understand ¢ :

Colonel Erris. T understand.

Senator McCarrey. When I say this man was led to believe this
man was his defense attorney, I mean this was some man who was
his friend in court, protecting his rights, looking after his rights, and
was it your intention to have the accused believe that one of the mem-
bers of your prosecution, one of the prosecution’s staff was his attor-
ney and was protecting his rights?

Colonel Evris. No, sir; not to that extent.

Senator McCarray. No. 1, this friend of his, the defense attorney,
fall %11%1 what you may, was a member of your prosecution staff, am

right ¢

Colonel Errzs. Certainly. '

Senator McCarrry. And, he was to play the part of a friend of the
defendant, is that right? '

Colonel Erris. That is right.

Senator McCartrY. It was your purpose to convince him that this
man was his friend and was protecting his rights? .

Colonel Eriis. Not protecting his rights, no. The only thing that
this—as I understand, they would say “You have got to give him a
chance to tell his story.” :

_Senator McCarrHY. Protecting one, or some of his rights, would
you say that is correct?

Colonel Erris. All right.

Senator McCarray. This man was his friend and was going to pro-
tect some of his rights in court.

Colonel Erris. Right.

Senator McCarTHY. You concede he was completely phony, he
was one of your prosecution staff ?

Colonel Erris. Certainly.

Senator McCarray. Do you think that was proper procedure, for-
getting whether the accused was guilty or innocent ?

Colonel Erpis. T think that was proper procedure.

Senator McCarrry. You think it was proper.

Colonel Erris. Yes.

Senator McCarraY. You think the whole procedure of conduct at
the mock trial—— ,

Colonel Erxis. As a mock trial, no. T have told you, I think this is
three times, mock trials—I don’t think so.

Senator McCarrrY. Give it a different name—why do they call it
a “schnell procedure”?
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Colonel Erris. In German “schnell” means fast or quick. I don’t
know what the German name for “procedure” is.

Senator McCartury., This is the name for “quick treatment”?

Colonel Ervis. Whatever- you want to call it. I don’t know. I
know “schnell” means fast.

Senator McCarrray. Do you know whether or not the defendant
in these cases understood, or a defendant understood that he was con-
victed after this mock trial?

Colonel Errzs. I am certain he understood he was not convicted.

Senator McCarrry. You are certain of that?

Colonel Errrs. Yes.

Senator Kzrauver. May I ask a question.

Why is he certain ? _

Senator McCarray. May I ask you, there is only one in examining
the man, may I ask these two or three more questions?

Senator Kerauver. Yes.

Senator McCarrry. You say you only knew two or three cases—you
witnessed two cases. How are you certain that there were six or eight
cases ? ,

Colonel Erris. Only from what I have been told.

Senator McCarray. Let me read you the Army report from the
Judge Advocate General, if I may, appointed to investigate the situa-
tion.

" I will ask you to refer to page 4, if you will. The part you yourself
underlined in red.

Colonel Erris. Yes.

Senator McCartrY (reading):
~ The accused was made to understand that it was his last chance to talk——

Colonel Erris. I don’t see where you are reading from.
. Senator McCartuy. Page 4.

Colonel Erris. Do I have the same copy?

Senator McCartrY (reading) :

The accused was made to understand that it was his last chance to talk and
undoubtedly in some cases understood he had been convicted.

Colonel Fruss. I don’t see that, sir.

Senator McCarraY. Do you have a different report?

Colonel Erris. I don’t think so. :

Senator McCartiy. Here, underlined in red:

The accused was made to understand that it was his last chance to talk and un-
doubtedly in some cases understood that he had been convicted.

If that is true, do you think that is proper?

Colonel Errzs. If he had been made to understand he was convicted,
I don’t-think it was proper. To my knowledge, in these cases, there
was never any findings or sentences, there was no reason—I know of
no reason why the accused would ever believe he was convicted—cer-

“tainly not in the two I witnessed.
~ Senator McCarrry. I understand you mnever raised your voice
against these mock trials.

No. 2, the Army report says that the ration tickets, ration allowances
Were taken from the families of the accused, I assume until they con-
fessed.

Colonel Ervis. That is definitely not true.
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Senator McCarrry. You are sure of that, sure the Army report is
wrong on that?

Colonel Errs. Positive.

I have never heard of such a thing, or never had until T read this.
T cannot recall ; that was never mentioned. If it came up in the trial,
I have completely forgotten about it. ,

Senator MocCarray. Now, referring also to the wives of the accused,
the report also points out that the prosecution staff would take the
wives to the officers’ club; it doesn’t mention buying them liquor, but -
will you tell me what happened after they got there?

Colonel Errxs. I wasn’t present. I know what happened on one
occasion, between the findings and sentences, where two of my staff
took three or four wives of the accused down to the officers’ club and
were there for, T don’t know, T wasn’t there, it was 2 or 3 hours, and I
was at Wiesbaden when it was reported to me, rather, it was reported
to me when I came back.

Sena@tor McCarrry. The Army report doesn’t refer to one {ime,
does it*?

Colonel Erris. That is the only time I ever heard anything of it.

Senator McCarruy. Did you ever check into it?

Colonel Eruis. I never had occasion to have it come to my attention
until then. One was one of the men who took part in it, and was with
another man, who was with the wives, one was returned to the States,
and the other was given some disciplinary punishment. I don’t know,
both were civilians.

Senator McCarray. You do consider it highly improper?

Colonel Exrris. Reprehensible.

Senator McCarrry. Let me finish,

You consider it highly improper for the prosecution to take the
wives of the accused out?

Colonel Errrs. Certainly, but I want it understood that this hap-
pened between the findings and the sentence. There was a period of
4 or 5 days in which the court was recessed and this happened during
that time.

Senator McCarray. Does it make any difference when it happened ?

Colonel Erris. It makes a lot of difference, if they were taken to get
evidence to vse in the trial, T would say that would be terrible, most
reprehensible conduct ; but this happened at a different time, the trial
part was over and the evidence was in.

Senator McCartay. The Army report says that physical force was
used ; 1s that cerrect ?

Colonel Erris. T don’t think so.

Senator McCarruy. You don’t think so?

Colonel Erris. I never saw any instance of it.

Senator McCartay. I know you didn’t—nce matter about what you
say

Colonel Eiris. I never saw any accused who ever told me that
they had been injured, beaten, mistreated in any way while I was at
Schwabisch Hall, and prior to the time that I was called to the meet-
ing in Wiesbaden, I never had any information that there was even
any allegation as to that.

Senator McCartay. When the Van Roden-Simpson committee
made the report, you were aware of this whole allegation ?

Colonel Exris. That was in 1948,
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Senator McCartray. I may not be correctly quoting from the Van
- Roden report, because I don’t have it with me, but as I recall that report
was to the effect that many accused came into court with their teeth
broken out. :

Colonel Eixis. Utterly ridiculous.

Senator McCarray. You understand that Simpson and Van Roden
were two men picked, I believe, by Secretary Royall

Colonel Erris. I do.

Senator McCartraY. Let me finish. The President was the one
that signed the order and considered that they were getting the
two most competent judges in the country.

Colonel Erris. I understand that perfectly.

Senator McCarrmy. You say that they were lying when they say
the accused had teeth kicked out?

*Colonel Erus. I don’t say that they were lying, but whoever told
that to them was.

Senator McCarrry. They didn’t repeat that as hearsay.

Colonel Errrs. Senator McCarthy, have you seen the list of wit-
nesses attached to that report ?

Senator McCarray. I am asking you whether or not that part of
the report is true. '

Colonel Eruis. I am telling you it is not true.

Senator McCarruy. All right.

Colonel Errrs. But, I would like to ask if you have seen the list of
witnesses attached to that report. ‘

Senator McCarrriy. I know there is a list.

Colonel Erris. Do you know that not one of those is anyone that
would know, other than hearsay knowledge ?

Senator McCartry. I don’t know that.

Colonel Errxs. That is the truth.

Senator McCarray. You don’t think that Mr. Van Roden and Mr.
Simpson would issue a report based on hearsay? They are competent
judges, to the best of my knowledge, and I think they were picked
by Secretary Royall because they were competent.

Let me ask you this: To your knowledge, do you know that the
defense attorney who was finally appointed had difficulty in persuad-
g the accused that he was not another phony defense attorney in the
actual trial? In other words, after the accused had had the expe-
rience of having one of your staff doublecross him, say “I am your
friend, your pal, and defending you in this mock trial,” after it was
over, say “Ha ha, that’s a big joke, you are not to hang.”

Colonel Eruis. I don’t believe that. :

Senator McCarrmy. In the real trial, are you aware of the fact that
the defense attorney then said to the accused—then had difficulty in
convincing the accused that he was a bona fide defense attorney ¢

Colonel Eruis. T understand he made that allegation.

Senator McCarray. Do you understand that?

“Colonel Erris. I understand he made that allegation.

Senator McCarruy. Forget about the allegation. What is your
opinion? You were in charge.

Colonel Eruis. I wasn’t present when he interviewed the accused, I-
don’t know what he told them.

91765—49-——5
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Senator McCarray. Your job was to see that the guilty were con-
victed, that the accused did have a fair trial. Is it your opinion that
the defense attorney who was appointed had difficulty often in per-
suading the accused that he was actually an attorney for him?

Colonel Erris. I have no basis on which to base the opinion, other
than the allegation. _

Senator McCarray. You don’t know, either way “yes” or “no”?

Colonel Eruis. I don’t know, either way, “yes” or “no.” ‘

Senator McCarrry. The Army report says that is the situation, you
can’t question it, is that right? ,

Colonel Errrs. At this time I can’t. I might later. :

Senator McCarrry. If I may read from the Army defense counsel,
a whole paragraph on page 4: '

This procedure has a further bearing on the preparation of the case when it
really came to trial. ‘

Colonel Erris. Just a moment.

Senator McCarray. Page 4.

Colonel Errts. Where abouts?

Senator MoCarrey. Numbered 15.

This procedure—
referring back to the defense attorney—

bas a further bearing on the preparation of the case when it really came to triai
Defense counsel appointed for the accused found difficulty in getting the confi-
dence of the defendants because of their experience with the mock trials, but If.
appeared that such difficulty was overcome after the first 2 or 3 days.

You cannot question that statement, I assume?

Colonel Evris. Thad no question on it at that time. I have no idea.

Senator McCarray. When you were in charge of that matter, realiz-
ing that you were dealing with not only the life and death of a number
of men, that is not the poor Americans that were killed, but you real-
ized that you were representing Amerians. And American prestige
would suffer tremendously if they didn’t get a trial and were not
properly convicted, as they were over in the Pacific—didn’t you think
1t was important that you check these matters and see what effect the
mock trials had on the defense attorney later? Didn’t you go into that?

Colonel Eris. T had no occasion to ever question that particular
phase of it. .

Senator McCarraY. -Are you in the Reserves?

Colonel Eruis. No, sir.

Senator McCarrrY. How long have you been in the Army ?

Colonel Ervris. Since June 25, 1942.

Senator McCarruY. You are a Regular?

Colonel Exrrs. T am. I was integrated in 1946.

Senator McCarray. What kind of work do you do?

Colonel Ervis. Assistant staff, Judge Advocate General.

Senator McCarraY. In the Judge Advocate’s office, yet ?

Colonel Erris. T am, sir; and 1 would like to put on the record,
if you will permit me to, I have tried a great many general courts
martial, both on the prosecution and defense, and all of them:
successfully.

Senator McCarraY. Successful in getting convictions.

Colonel Er11s. Yes, and in an honorable way, sir.
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Senator McCarruy. I would say you had been eminently success-
ful. I understand you have 73 defendants in the Malmedy cases,
and that you convicted 72. The only reason you didn’t convict the
seventy-third is because he couldn’t be convicted, he was dead.

Colonel Errzs. That is a misstatement of fact.

Senator McCarray. How many of them were there ?

Colonel Erris. Seventy-four. One was withdrawn at the time of
the final argument, on the direction of headquarters USFET, and
turned over to the Fremnch, because he was an Alsatian, and the
other

Senator McCarray. That left 73

Colonel Erizs. The other 73 were convicted.

Senator McCarraY. One was not convicted.

Colonel ErL1s. He wasn’t ever tried.

Senator McCarray. So all you charged with the crime, and put the
tag on, you convicted except the one turned back to France, and one
who committed suicide ?

Colonel Firis. He wasn’t tried, the one you are talking about who
committed suicide, the one you interrogated me about

Senator McCarTrY. I don’t want to spoil your record at all.

Colonel Ervis. You are trying pretty hard to.

Senator McCarrHY. In other words, you didn’t lose one. You won
all of them and think you could have convicted the other chap if he
hadn’t died, if you had continued ? '

Colonel Erris. T don’t know. I don’t know if we could have con-
victed on that because his case was not complete.

Senator McCarrry. Mr. Chairman, I don’t want to take all of the
committee’s time.

Senator Hunt. I want to ask a few questions.

Senator Krrauver. Go on, go ahead.

Senator McCarrrY. Let me ask you one other thing. . Do you know
who prepard the rules of evidence that were sent to you?

Colonel Exvis. No, sir. It states in the book—I don’t know what it
says. This was approved, as I recall, from SHAEF.

Senator McCarray. And can you tell me in what way they dif-
Iflerregd from the rules of evidence—you have tried no criminal cases

ere?

Colonel Erris. No.

Senator McCartay. Tried none in this country?

Colonel Ervis. No.

Senator McCarray. You told me a minute ago——

Colonel Eriis. T didn’t.
l.fS(;nator MoCartay. You haven’t tried a single eriminal case in civil
1Te ¢

Colonel Erris. No, sir.

Senator McCartry. Never tried a criminal case?

Colonel Eruis. No.

Senator McCarray. So then you cannot tell us in what way the
rules of evidence you followed there, differed from the rules in this
country ? '

. Colonel Erris. I might be able to. I don’ believe it’s appropriate
1n this hearing.
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Senator McCarray. Yes, that is one of the things we want, in what
way your rules of evidence differ, if you know, that is one of the im-
portant things. You may not understand the purpose. It is to try
to recommend to whoever made those rules, any changes we think are
necessary in the court procedure you followed—if you followed an
improper procedure, we want to make sure it is never done again.
If you have rules of evidence that differ from our rules of evidence
that we have, tested for a long time, that come down teday from the
old English law—understand, if you made a radical departure, I would
like to know to what extent. ‘

Colonel Eruis. They are in the book, that is all I can tell you.

Senator McCarrry. Do you know enough about our rules of evi-
dence in Federal courts and the State courts covering criminal cases
so that you have any idea as to how they differ?

fColonel Erris. Generally, I presume. - I haven’t made any study
of it. .
Senator McCartry. I don’t want to ask you any questions—I know
you were a tax attorney and never tried criminal cases, so I don’t want
to embarrass you, but I would like to know if you know sufficient
about the rules of evidence in criminal cases in this country so that
you can give us some idea as to the difference——

Colonel Eruis. Am I taking a bar examination ?

Senator McCarrey. Pardon?

Colonel Exrrs. Am T taking a bar examination ?

Senator McCartay. It is much more important than the bar exam-
ination. You are the one man who can give things a fairly clear
picture, if you want to, as to how we meted out justice.

Colonel Erris. I followed the rules as laid down in the handbook.

Senator McCartay. Do you know—— ‘

Colonel Erris. What?

Senator McCartry. Do you know to what extent those rules of
evidence differ from the rules of evidence heré?

Colonel Errzs. My understanding is they differed to a considerable
degree.

Senator McCarrry. In what particular specification ?

Colonel Erris. Hearsay—primarily as to hearsay evidence, is my
recollection now; but I have not looked into the matter definitely for
some time time. ,

Senator McCartrY. So now then, one final question—your testi-
mony is today that as far as you know there was no physical violence
used whatsoever on these defendants?

Colonel Erris. None came to my attention up to the time I came
to Wiesbaden, I think on about the 26th or 27th or 28th of April 1946.

Senator McCarraY. As of today can you tell us whether in your
opinion there was any physical violence of any kind used upon any of
the accused ? .

Colonel Erizs. In my opinion—none.

Senator McCarrry. No physical violence whatsoever?

Colonel Eriis. None whatsoever.

Senator McCarray. The only thing that you agree with, insofar
as the Army report is concerned, the Van Roden-Simpson commit-
tee’s report, 1s in the use of mock trials.

Colonel Erris. The way I answered it; yes.
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Senator McCarray. You knew they were being conducted and
took no steps to have that knocked out?

Colonel Erxis. That is right.

Senator McCarrry. I have no further questions.

Colonel Errzs. I would like to answer that in that case, though,
they were not successful so we just didn’t proceed with it.

Senator McCartry. Thank you.

Senator Huwt. Senator Kefauver, do you have any questions?

Senator Krrauver. I would like to ask unanimous consent of the
subcommittee to have page 8 of the preface or foreword of Technical
Manual for Legal and Prison Officers, second edition, printed as a
part of the record in the appendix, and also I think it would be use-
ful, Mr. Chairman, to have the Rules of Procedure in Military Gov-
ernment Courts, beginning on page 33 and ending on page 48, printed
in the appendix. This shows the difference in rules of procedure and
evidence.

(Exhibit E, the preface referred to, and the Rules of Procedure in
Military Government Courts, exhibit F, will be found in the ap-
pendix attached hereinafter.) .

Senator Kzravver. As I understand, Colonel Ellis, all of this pro-
cedure was under your jurisdiction ?

Colonel Erris. The trials, you mean, and the investigations?

Senator Kerauver. Yes.

Colonel Ertis. Yes, sir,

Senator Kerauvver. How many members of the staff did you have?

Colonel Ervris. Well, the trials had six counsel for the prosecu-
tion—this is at the trial I am speaking of.

And there were three who were referred to as check interpreters,
and then there was a clerical staff of translators of two or three more,

Now, at Schwabish Hall

Senator Xerauver. That is sufficient.

Did you receive any special orders for the conduct of these pro-
ceedings, from SHEAF, or

Colonel Erris. You are referring to the investigation?

Senator KEFAUVER. Yes. _

Colonel Errrs. Just normal procedure, for which there was a printed,
instruction to investigating officers. ‘

Senator KerAuvER. In view of the publicity, and the awfulness of
the massacre, at that time did you receive any special orders in addi-
tion to your regular instructions?

Colonel Erris. Well, I can’t answer that in a “yes” or “no” way. In
this case, the only special instructions I can recall now is that there
was considerable urgency to bring this case to trial. We started out
with only the First Army IG report on it, which referred to the
probability, as I recall, of certain units that might have been in that
area, and there was a slip of paper with the name of Briesemeister on
1t, which he had given to some Belgian there at the crossroads. He
fired a couple of rounds into the house and the Belgian came out and
protested, and he wrote his name on a piece of paper and said, “Take
this to my colonel and he will pay you.” _

That was the only indication we had of who might have been there.
That was after the crossroads—in the afternoon. And that was the
first real definite lead as to who was there. That is the definite instrue-
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tions, we had no written ones, other than it was just stafl talk in war
crimes that this case was urgent, that we should bring it to trial as soon
as possible, and we gave it prior 1ty

Senator Krrauver. To correlate the time, what was the time of the
investigation, March:

Colone] Erwts. Sir, the investigation originally started by Major
Fanton, was in May or June 1945. Our headquarters were still at
Paris. Of course, it was a matter of reading

Senator Kerauver. What was VE-day?

Colonel Erris. May 8, 45. I carried on to the best of my recollec-
tion until August.

Lieutenant nggenbotham, who had been captul ed by Phifer, went
down to the prison camps around Munich, and in Bavaria and Austria,
where this division’s remnants were in captivity, to see whether he
could identify any of these SS people. There was a driver and maybe
an interpreter or two that went along on that trip, but I don’t recall
the details.

Senator Kerauver. But at the time we were still in active war—Dbe-
fore \;G—day, when these interrogations took place, inquisitions took

lace ?
P Colonel Erris. I don’t recall

Senator KEFAUveR. You read a note as to the time you sat.

Colonel Erris. It is my recollection that all the confessions that
'were taken, other than maybe one or two, or perhaps three, from
Phifer or Dietrich were taken beginning late in December 45 up
through January, February, and the bulk of them in March and April
1946, that i is, to the best of my recollection. I think the trial record
would be the best place to get that.

Senator Kerauver, And what time intervened between the time of
the taking of the confessions and the presentation of the cases to court ?

Colonel Erris. Well, let’s see. I would say we concluded the investi-
gation, when we left Swabisch Hall, which was in—the last prisoners
were moved out, as I recall, the 19th of April 1946, the trial started
the 16th of May 1946 and there was a space of four or five——

Senator Kerauver. What judges sat on the court?

Colonel Eriis. General Dalby was present, Colonel Rosenfeld was
law member, Colonel Condor, and if I may refer or refresh my
memory, I think the order appointing the court is attached here
[indicating].

Well, I don’t seem to have an order here appointing the court.

Senator Krrauver. For the record, VE-day, I am informed, was
May 7, 1945.

Colonel Errss. I thought that was a copy of the order attached here.

Senator KEFAUVER. That is all i ight, Colonel Ellis.

Just one further question: When J uddes Simpson, of Texas, and Van
Roden, of Pennsylvania, made their 1nvest1cratlons did they Ccall you?

Colonel Erris. No.

Senator Kerauver. Do you know why?

Colonel Erris. No, sir.

Senator Keravver. Were you in communication with them %

Colonel Erras. No, sir.

- Senator Krrauvez. Do you know if they interrogated the judges
that held the hearings?
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Colonel Erris. I believe they interrogated Colonel Rosenfeld. I
believe his name appears on the list of witnesses. He was the law
member. . .

Senator Kerauver. Do you know why they didn’t ask for your
gtatement ?

Colonel Ervis. No, sir.

Senator Kerauver. Did you have this file available at that time?

Colonel Erris. This was prepared and the original was with, or is
‘with the Clay report, and filed in October or early November 1948,
1 believe.

T want to clear something up for the record. I have written a letter
to Judge Simpson, after I got this newspaper clipping out of the

ress.

Senator Keravver. What is it? What is the date of your letter?

Colonel Errts. Well, about March 23, 1949,

Senator Knrauver. Is the letter confidential ?

Colonel Erris. Noj it is not. I don’t believe I have a copy, but T
have it in my hotel room.

Senator Kerauver. Could we ask the witness to file it ?

Senator Hunr. Yes.

Senator Kerauver. And also the reply you received from him?

Colonel Errzs. I certainly would.

"Senator Kerauver. What did he say, generally?

Colonel Xrris, Substantially, it is in the Dallas Morning News here
[indicating]. He here says that Van Roden is doing us a disservice
by those inordinate statements. He cited the report saying that the
investigation showed no evidence of any systematic or widespread
methods to get confessions. The Commission reported that essentially
fair trials were conducted, and he goes on here and says—I think
that is about all he said, in the letter that .

Senator Kerauver. Colonel Ellis, you said a few minutes ago that
Judge Simpson, his committee, interrogated no one or filed no state-
‘ments of people who had any first-hand information.

Colonel Erris. Based on the list of witnesses that is attached to
their report. I went over that, and I can find no name that I know
of that has any evidence, or any information, other than hearsay.

Senator Kerauver. You mean none of your staff?

Colonel Evvis. None of my staff ; that is right.

Senator Kerauver. That 1s all, Mr, Chairman.

Senator McCarray. Just one question, in connection with the Simp-
son matter.

As to the defense attorney, was he kept under guard ?

Colonel Erris. The defense attorney ¢
~ Senator McCarramy. Yes.

Colonel Ertrs. No. ’

Senator McCarrry. Was there any case where two MP’s were

~ assigned to a defense attorney?

Colonel Erris. Not to my knowledge. I think Colonel Corbin could
answer that better than I could.

"Senator McCartuy. In the courtroom, where the trial was being
held, were the defense attorneys allowed to sit and discuss the matters
with the accused and the witnesses? '

* " Colonel Erris. By all means.
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Senator McCarruy. In all cases?

Colonel ELris. I never saw any attempt at anything of that nature
whatsoever. '

Senator McCartry. You are sure of that?

Colonel Erris. If it happened, I had not knowledge of it. I saw
nothing that would indicate it.

Senator McCarray. Mr. Chairman, I would like to ask that this
court reporter be subpenaed to come down and testify. I know noth-
ing about him except that apparently he is one official court reporter .
of the courts of Pittsburgh. He took the shorthand notes of all the
confessions that were made. He makes some rather serious charges
and says the later confessions signed differ from the confessions he
took down in his shorthand notes, and things like that.

This need not be on the record. ‘

(Discussion off the record for a short period of time.)

Senator McCartry. He was one of the boys who was there. I
would like to ask the Chair to either send for him, by subpena, or
request him to come down. '

Senator Hoxt. The staff will be asked to do that.

T would like to get your wishes, Senator, with reference to further
questioning at this time, or recessing and asking Colonel Ellis to
come back for questioning at the next session.

Senator Kerauver. Do we have other witnesses who are here to
testify today ?

Senator Hunt. Yes; but if I may answer my own question for
you, I would like to be on the floor today.

Senator Krravver. I want to be on the foor, too.

Senator Hoxr. I do want to take 3 or 4 minutes to ask Colonel
Ellis some questions, if I may, at this point.

Colonel, what school did you graduate from?

Colonel Erris. I took law. at the University of Idaho; and took
graduate work at the University of Southern California.

I had some other courses, too; but not in law. I don’t think they
are particularly important.

Senator Hunt. If you care to state to the committee—were you
well up near the top of your class, or not?

Colonel Erris. Sir, I do not know.

Senator Hoxt., You do not know about your grades.

How many States do you have a license to practice in ?

Colonel Erzis. Three.

Senator Hunt. What are they?

Colonel Erxis. Idaho, California, and New York.

Senator Hunt. You were with the Texas Co. how long?

Colonel Erris. Thirteen years.

Senator Hunt. Did you progress to any degree with your work
while you were with them ?

Colonel Eriis. T started out as a shipping clerk and became tax
attorney and they moved me from Cali?ornia, Los Angeles, to New
York in 1938.

Senator Huwnt. Let me ask you a question with reference to the
average age of those who were tried in this case.

Did the age of 15 or 16 predominate, or were the ages mixed?

Colonel Erwis. As I recall, at the time of the commission of the
offenses, alleged offenses, there was one who was 16 years of age. They
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ranged on up from there, up to Dietrich, who I believe was 54. Of
course, he was commanding general of the Sixth Army. Most of
them were, I would say, between the ages of 20 and 30. That is prob-
ably just a shade younger than our ordinary unit, in the American
Army, because the large losses that Germany had sustained—that
is all in the record of the trial and can be readily ascertained.

Senator Hont. There is no question but what they were members
of the SS troops? :

Colonel Eruis. Everyone, I am sure, admitted at the beginning of
the trial, when questioned by the court—admitted they were members
of the SS.

Senator HunT. As I understand, these war crimes had no procedure
guidance of any kind by any precedents. It was the first time that
we in the United States evér had such a thing as a war crimes trial;
is that correct?

Colonel Eruis. That is my understanding.

Senator Huxt. You therefore had no rules of procedure to go by,
that you may have gotten familiar with during your law practice?

Colonel Evris. Absolutely none, sir. This was the—not the first
war crimes case tried, though.

Senator Hunt. But following this war, it was the first time.

Colonel Erris. When there had been probably 15 or 20 prior trials
by the War Crimes Branch at that time.

Senator Hunt. Were you conscious of a great public opinion in
the United States for this prosecution to proceed ?

Colonel Exrris. I most certainly was; yes, sir.

Senator Huwnt. Let me ask you one more question. In event you
were faced with the same situation again, would your procedure be
likewise ?

Colonel Ervis. With one exception.

Senator Hunt. And that is what?

Colonel Erris. Due to the criticism on the Schnell procedings, I
certainly would not have them again; but otherwise I have not one
thing to apologize for. Ithink that our procedures were fair, and they
were just and according to the standards that were set up.

Senator Hunt. Anything else, Senator?

Senator Kerauver. I want to ask this question: What do you think
the outcome of the trials would have been without the Schnell
proceedings?

11Colomel Erris. It would not have made any difference on them at
all.

Senator Keravver. Why?

Colonel Errzs. We didn’t get any evidence, practically none from
them. If I recall correctly, in the case of this one fellow Hennecke,
his statement was not even taken—or his confession—until several

-days later; and in the case of this Von Chamier I told you about, we
already had the evidence on him. It was just a matter of his con-
fession—getting his confession. He could have been tried without
his confession.

Senator Kerauver. So your opinion is, the confessions you got
through these preliminary trials, or mock trials, or whatever they
may have been called, didn’t really affect the outcome of the cases?

Colonel Erris. Not one bit..
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- Senator Kerauver. Well, the confessions, some of them, were ad-
mitted, nevertheless. o

Colonel Ervis. There was evidence. You have disregarded any-
thing we have obtained, and still convicted them.

Senator Krrauver. Did you finally get——

Colonel Ernris. Also, we were allowed to use the statements of co-
accuseds. _

Senator Kerauver. One identified the other as having participated ?

Colonel Erris. That is right.

Senator McCartry. That 1s the most important part of the whole
matter, I believe, Senator Kefauver. It is a question of whether or
not—not so much a matter of the confession; but if the report of the
Van Roden-Simpson Committee is true, and I frankly don’t know
whether it is or not, then they would use the Schnell procedure in
varying forms on the different accuseds and not only get them to
sign a confession but also sign the desired statement implicating the
others accussed, that it was then a cross-procedure.

In other words, if you had six mock trials, and you got confessions
from all six, and also statements implicating the other five, it isn’t
merely a question of him improperly getting a confession, but im-
properly getting a statement, so that does become, I think, extremely
important.

Senator KeFaUvER. Yes, it does. I appreciate that.

So, then, does the record show who formulated the Code for Mili-
tary Trials?

Senator Hunt. Not to my knowledge.

Mr. Cuamerrs. It does not, sir.

Senator Kerauver. Do you know, Colonel Ellis?

Colonel Erris. I would say not. I would have to look at the
Tecord.

Senator Krerauver. I notice the explanation of the foreword here
is by Lt. Gen. A. E. Grasett.

Is he still in the service?

Colonel Ervis. No, sir; he is just a name to me,

Senator Kerauver. Where did you take your military justice course,
at Chicago, or— ‘

Colonel Errs. Well, I went in the service as an Air Forces lieuten-
ant, and went to OTS at Miami Beach. I remained there and taught
military law and justice, and international law, for 6 or 7 months.

From there I went to the staff of the Judge Advocate’s office, basic
training center No. 7 at Atlantic City, for 215 months. : :

From there T was shipped to India and was with the—I think that
was the Tenth Air Force Judge Advocate’s Office, and then there was
a split-up of command and I am not definitely sure, but I was then
either with the Air Service Command or headquarters, Army Air
Force. Anyway, our office had the court-martial jurisdiction before us
of both the Army Air Forces and the Air Service Command.

Then there was another shift in there, and I think T was assigned’
definitely to headquarters, Army Air Forces.

In 1945 I was returned home. Noj; it was in December 1944, T was
returned home, and sent to the Judge Advocate’s School at Ann Arbor -
which, as I recall, must have been for only about a 2-month course.

Then I went out to the west coast and was with the Ninth Service
Command—No; I didn’t go to the Ninth Service Command, but to San
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Francisco Port of Embarkation, came back, and was sent to Europe
for 8 years, when I was in war crimes.

Senator Kerauver. Mr. Chairman, I assume we will have testimony
to show how these rules were constituted and whether there is any
basts for similar rules in force by any other countries—the British or
French.

Senator Hunt. We will ask the staff to get the information for us.

Senator Kxrauver. From a summary examination of the rules of
evidence and procedure, it is entirely different.

Senator McCarray. It is rather unusual.

Senator Kzrauver. I notice article II, subsection 5-—I think this is
a case of unusual court-martial proceedings where it says:

Every issue shall be determined by a majority of the votes of the members
of the court as then constituted, except that a two-thirds vote shall be required
for a sentence of death. : .

I think the committee could do a good service, as Senator McCarthy
has said, in examining this.

Senator McCartay. I would like to ask just this one question so
the record will be complete in this.

How long were you a shipping clerk after you left law school, be-
fore you started practicing as a tax attorney ?

Colonel Errzs. Ididn’ stay over 2 days asa shipping clerk. I think
I left law school in rather straitened circumstances and I needed
money to eat on, and I was right happy to get the clerk’s job for 2
days there.

Senator McCartry. I merely wanted to know for how long before
you started to practice law. '

Colonel Erris. Well, I think inside of a year or 18 months, or within
2 years, I am certain—well, T can tell you: When did the Federal gaso-
line and lubricating oil tax become effective? Whatever that date
was—I was put in charge of that.

Senator McCarray. I think that was in 1931.

In the meantime you worked for the same company, but worked in a
capacity other than that of attorney?

Colonel Errxs. That is right.

Senator McCarray. I wasn’t criticizing—I just wanted to know
how long you had practiced law.

The Cramman. The subcommittee will stand in recess until Friday
morning at 10 o’clock. : ’

(Whereupon, at 12 o’clock noon, the committee stood in recess until
Friday, April 22, 1949, at 10 o’clock a. m.)
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FRIDAY, APRIL 22, 1949

UNITED STATES SENATE,
SuscomMrTTEE OF THE COMMITTEE ON ARMED SERVICES,
Washington, D. C.

The subcommittee met, pursuant to call, at 10 a. m., in the commit-
tee room, room 212, Senate Office Building, Senator Raymond E. Bald-
win (chairman) presiding.

Present: Senators Baldwin (chairman) and Hunt.

Also present : Senators Tydings and McCarthy, and Mr. J. M. Cham-
bers, on the staff of the committee.

Senator Barpwriw. The meeting will come to order. Please see
that the doors are closed.

The first yitness that we have today is Col. John M. Raymond.

Colonel Raymond, will you give us your full name and address,

lease? '
P Colonel Raymono. John M. Raymond, 4533 Lowell Street NW.,
here in Washington.

Senator Barpwin. Are you presently an officer in the Army?

Colonel Raymonp. No. I retired from the Army.

Senator Barpwin. And were you one of the men who made an in-
vestigation into the Malmedy trials?

Colonel Rayamonp. That is right.

Senator Barpwin. And at that time were you an officer in the Army ?

Colonel Raymonp. Yes, sir.

Senator Bawpwin, In what department? '

Colonel Raymono. I was a colonel on the General Staff Corps, and
at that time I was Director of the Legal Division of the Office of Mili-
tary Government in Germany, and legal adviser to General Clay.

Senator Bazpwin. How long had you been in the Army ?

Colonel Raymoxn. I had been in, on this tour of active duty, since
1940. T had been a reserve officer for a good many years.

Senator Batpwin. Are you a veteran of World War 1?2

Colonel Raymonp, Yes, sir.

Senator Barpwin. What was your business or profession before
you went into the Army?

Colonel Raymonp. I was a practicing attorney in Boston. I prac-
ticed there for about 20 years.

Senator Barpwin. All right, sir.

Now, before you testify, may I administer an oath?

Do you solemnly swear that the testimony you shall give in the mat-
ter now in question shall be the truth, the whole truth, and nothing
but the truth, to the best of your knowledge, information, and belief,
so help you God ?

Colonel Raymonp. I do.
71
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TESTIMONY OF COL. JOHN M. RAYMOND, UNITED STATES ARMY
(RETIRED)

Senator Barpwin. Do you have a prepared statement ?

Colonel Raymonp. There is one point I would like to clear up.
Apparently there has been some mistake here as to the nature of our
investigation. v

I say “our investigation,” the investigation of the board of which
I was the chairman.,

May I see the exhibits of our report for a moment ?

Mr. Cuameers. These are all [ passing documents to the witness].

Colonel Raymonp. This is what I want.

On the 18th of August in 1947, by command of General Clay, a
board was set up in the European command known as the Adminis-
tration of Justice Review Board. That was established by general
order headquarters, European command. It consisted of the Director
of the Legal Division of OMGUS, Judge Advocate of European Com-
mand, and the Adviser to the Military Governor for Governmental
Affairs; and, it was set up to investigate and report on any complaints
received regarding administration of justice in the KEuropean
Command.

Now, from time to time after that, various matters weer referred to
that board, in this particular matter of the Malmedy case swas referred
to the board by order of General Clay dated May 28, 1948, so that the
board was not established particularly for this case, but was a stand-
ing board in the theater, and this case was merely referred to it as
being within its sphere.

At that time, the board consisted of myself as chairman and General
* Harbaugh, then Colonel Harbaugh, who was the judge advocate of the
European command ; and Dr. Carl Freiderich, who was the adviser
on governmental affairs, and who is now back at Harvard University,
where he is a professor.

Senator Barpwin. May I ask, is he a professor of law, or was he?

Colonel Raymonp. He is not a professor of law, but he is a lawyer.

Senator Barpwin. I see. Thank you.

Colonel Raymonn. And that board met on several occasions, called
witnesses who were available in the European command, received a
number of affidavits, and prepared at that time a preliminary report,
but we felt that we wanted to get the statements from certain people
in the United States who were not available to us.

Following that, affidavits were taken in the United States from a
number of people and forwarded to the board, and the board con-
sidered those aflidavits.

By that time Dr. Freiderich had returned to the United States and
his office was vacant, so that the final report was signed only by General
Harbaugh and myself, although in substance there was very little
change from the original report which had been signed by the three
of us.

Senator Barpwin. May I ask you this, Colonel: At the time you
started this investigation, or at the time the matter was referred to you,
was there any formal complaint—and by that I mean was there any
formal written petition or document or anything of that kind—or
were you merely commissioned generally to look into the Malmedy
prosecution and trials?
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Colonel Raymonp. There had been a petition for habeas corpus in
the Supreme Court of the United States by Mr. Everett, on behalf of
'some of the accused in this Malmedy case, and that petition was not
taken by the Supreme Court; but the allegations in that petition were
such that the Secretary of the Army desired to have an investigation
of them, and asked General Clay to have an investigation of those
allegations, and that was what was referred to us, the question of the

allegations in that petition. ,
" Now, admittedly, we did not have access to all the people who knew
about this. Many of them, in fact the great majority of the Americans
who had had anything to do with the case, were redeployed to the
United States.

We did have before us Mr. Kirchbaum and Mr. Thon, two of the
interrogators. Those were the two principal people that we had.

Senator Barpwin. Were they Army personnel or civilians attached
to the Government

Colonel Raymoxnp. They were civilians.

Senator Barpwin. Were they lawyers?

Colonel Raymonp. 1 don’t recall that either of them was a lawyer,
but they might have been. They were people who had been trained in
investigation work, and had extensive interrogation of prisoners of
war for various Army commands during the fighting; and, were
called in on this Malmedy case at the time the prisoners were assembled
at Schwabisch Hall. '

Now, we also had a number of other people. As to the stories of the
German accused in the Malmedy case, we had a number of affidavits
which had been forwarded from one of the bishops, I forget just where
they came from now, but they came through some such source, came to
Washington and were sent to the ETO in that connection. Also, there
were a number of other affidavits and communications of one sort or
another received later.

We found that Kirchbaum and Thon, the two men we had who
seemed to have first-hand knowledge of the matter, were two of the
men who were accused in these affidavits of having done some of the
things that Mr. Everett was complaining of in his petition; and, we
were confronted by a situation where, on the one side we had the
affidavits of these (Germans, which said these things were done in an
astounding degree, some of the things were absolutely unbelieveable;
on the other hand

Senator Hunt. May T ask a question?

You say “absolutely unbelievable.” Colonel, do you mean you don’t
believe them or they were of such a nature that it was simply impos-
sible to believe them?

Colonel Raymoxnp. I think some of those affidavits went so far as to
be of a character that nobody would really believe the story in them.

I certainly didn’t believe some of them.
" Senator Barpwin. One further word, Colonel: When you speak of
these affidavits, you mean affidavits complaining of the prosecution
and investigation ?

Colonel Raymonp. That is right.

Now, on the other hand, as I say, both Mr. Thon and Mr. Kirch-
baum denied substantially everything in the way of any physical mis-
treatment. The mock trials, as they have been referred to, or the
Schnell procedures were, of course, admitted. Everybody always has
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admitted that those proceedings took place, whatever they may have
been. My understanding is, they were admitted at the trial by the
prosecution and were related at that time to the Court before the state-
ments were introduced.

We therefore tried to see what we could find in the way of corrobo-
ration, and there was very, very little.

We did have one or two witnesses who were translators, or inter-
preters, or something of that sort at Schwabisch Hall, and against
whom there were no complaints.

We had some affidavits from one or two Germans who said they
were at Schwabisch Hall. We had certain documentary evidence sub-
mitted by some of the prosecution staff, and perhaps obtained from
other sources; and after consideration of the whole case, we derived
our conclusion on the basis of all of the evidence.

I believe the report which we signed is in evidence before your
committee.

Senator Barpwin. Yes; it has been made a part of the record.

Now, Colonel, I would like to ask you a few questions with reference
to that report on page 4 of the report.

Do you have a copy of that before you? -

Colonel Raymonp. I am afraid my copy is not the same as the one
you have. '

Senator Barowin. Paragraph 10, could you find paragraph 10?

Colonel Rayaonp. Yes,

Senator Batowin. You said there;

The allegations as to misconduct fall into two principal categories:

(a) The use of mock trials, threats, inducements, and stratagems to procure
sworn statements against other accused and to obtain confessions—

Pausing on that a moment:

Senator McCarray. What page? :

Senator Barpwin. Subsection 10, I don’t think your page is the
same as this one.

Senator McCarray. Yes.

Senator Barpwin, What were the complaints made with reference
to the mock trials? Could you just describe that?

Colonel Raymonp. Well, they said they were taken into a room
where there was a table with black cloth over it, a crucifix on the table,
burning candles, one or more people seated behind the table, and one
or two other people in the room, one of whom took the part of a prose-
cutor ; the other one assumed to argue for the individual defendant, and
witnesses were sometimes brought in who testified against this fellow.

Then, quite an argument would take place between the prosecutor
and the fellow who was acting as friend of the defendant, and finally
the proceedings would break up.

Senator McCarrmy. You say finally the defendant, your lawyer,
you mean a defense counsel ¢

Colonel Raymonp. It was universally testified that these men did
not hold themselves out as defense counsel.

Senator McCarrrY. As a lawyer, will you tell me the difference
between a man who represents you in court as a friend of the de-
fendant and defense counsel? I am a little hazy on that, I am afraid.

Colonel Raymonn. Well, I suppose counsel would be somebody who
was in a confidential relation with the individual defendant, and who
would represent him in that capacity.
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This was an anomalous proceeding:

Senator McCartaY. T still don’t get your thought. You say he
didn’t hold himself out as defense counsel held himself out as frlend
of the defendant. You have been a hwyel I gather, for 20 ears.
have been a Judge I don’t know of any difference between riend Of
the defendant” and defense counsel. gould you tell me in what way
it differs?

Colonel Ra¥moxp. I don’t think you would find a situation of this
sort in an ordinary court, Senator.

Senator McCarrmy. I am sure you wouldn’t; but, you wouldn’t in
my court, I know.

Colonel Ra¥MOND. And, T am simply giving you the testimony that
was before the Board, that these people were not represented as de-
fense counsel. In fact there was no representation to show they were,
or what they were domg They simply started arguing on behalf of
this fellow.

Senator Barpwin. In other words, they sort of appeared to assume
the role of being friendly to the defendant is that what you mean?

Colonel Raymoxp. That is right, and that was the testimony
of all of the witnesses that we heard.

Senator McCartay. May I pursue this further, Mr. Chairman?

In other words, there was a mock trial, and the accused thinks he is
being tried, right? That is the purpose ’of the mock. trial?

Colonel Ra¥nmonD. Well, I don’t know. I assume he thought he
was being tried in some of these cases, and some of the cases from the
description, I would doubt very much if he did.

Senator McCarray. Let’s take the case in which he thought he was
being tried. I assume that was the purpdse of the mock trial, to
convince him he was being tried, otherwise it would have no purpose
whatsoever.

. Colonel Raymonp. I think the furpose the real ultimate purpose
n every case was to try to get the defendant to talk.

Senator McCarray. That is the purpose inn all this procedure, I
gather.

Colonel Raxmono. That is the purpose of the entire interrogation.

Senator McCarray., I understand that. Now, some men sat behind
the bench and they held themselves out as judges, is that right?

Colonel Raymonp. Well, I assume that is what they would be repre-
senting themselves as.

Senator McCarrrY. You investigated this, you were appointed for
the purpose of investigating it?

Colonel Raymonp. That is right.

Senator McCartmy. Tassume Clay had some confidence in you when
he asked you to investigate it, right?

Colonel Ravaonp. I assume he did.

Senator McCarray. Now, when you started checking into these
mock trials and reported back to General Clay, did you determine
whether or not the prosecution staff held themselves out as judges
trying the man ?

Colonel Rayamoxn. Yes. The members of the prosecution were the
people who sat behind the table.

Senator McCartuy. If we are to get anywhere we have to be abso-
lutely frank with each other, I am afraid.

91765—49——=6
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-Colonel Raysmonp. Well

Senator McCarrry. Now, tell me thls, will you? Isthere any doubt
in your mind but what the prosecutlon staff took over the position as
judges and tried to convince the accused that they were judges trying
him? There is no doubt about that, is there?

Colonel Raymonp. Well, in those cases where, as 1 say, the fellow
had a—was led to believe he was being tried, that is true.

Senator McCarray., And now, then, there was, according to your
report, a man who took over the ]ob of defending him, 11crht?

Colonel RayMonp. That is right. -

Senator McCarrry. And after the trial was over, then this defense
eounsel, or friend of the defendant, would give him advice on what to
do, as a friend or as his counsel—right?

Colonel Raymoxp. My understanding is that it wasn’t quite that;
that there was an effort, in a good many cases, to get the defendant to
talk right then and there, in the room where this proceeding was tak-
ing place. In other cases the man that we referred to as the friend
of the defendant would go out with him and go back to his cell with
him and sy, “Well, now, I thmk you had better talk and tell what

you know.”
How far they went in their representatlons on that it is very difficult

to say.
Senator McCarray. Let’s get——
Colonel Raymonp. That was the general fact of the
Senator McCarruay. May I get back and get the record straight?
Can you now tell me any difference between a defense counsel and
friend of the defendant? Is there any technical difference that you
know of?
Colonel Raymonp. Well, as I say

Senator MCCARTHY. So we can
Colonel Raymonp. These men were certainly not defense counsel.

Senator McCarray. Did the defendant think that he was being
represented by that man in a court?

Colonel Ravymono. I don’t know what he thought, but he might well
have thought that.

Senator McCarray. In other words, that was the purpose of the
mock trial, have him think that ]udoes were sitting behind the table,
that he twas being represented by defense counsel, or friend, or call it
what you may-—someone to represent him in that court—there is no
doubt about that?

Colonel Raymonp. That was the effect of it.

Senator McCartay. Now, may I ask you—Mr. Chairman, if I
may—may I ask you one other question? In these mock trials there
was a claim, 1 understand, in the affidavits which you received,

claimed by some of the reporters that after the mock trial, a man
would be sentenced to death, sentenced to be hung. Did you run
down those allegations?

Colonel Raymonp., We did. We asked practically every witness
who might know about it, and came to the conclusion that in no case
was any sentence pronounced in the court or the trial—whatever you
call it.

Senator McCarrry. Did you find that the accused was led to believe
that he had been convicted ?
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Colonel Raymonp. He certainly, in some cases, I think, came to
‘the conclusion he had had a trial; and, whether he thought the actual
- conviction or sentence or finding of the trial board had taken place
at the time he was in the room, I don’t know, but he certainly, I am
satisfied, in some cases, felt that he was being tried.

Senator McCarray. In other wor ds, he felt that he had been tried,
and this was his trial, this was the final court; right ¢

Colonel Raymono. I think that is true.

Senator McCarray. Do you know whether or not he was led to
believe that he had been convicted ?

Colonel RaymonD, Well——

Senator McCartry. That was a very important thing for you to
determine, I assume, when you were trying to find out whether or not
the trials were properly conducted.

- Colonel Raymonp. I think he undoubtedly, in some cases, felt that
a decision had been made.

Senator McCarrrY. In other words, that he had been convicted ?

Colonel Raymonp. Well, he might have suspected that. I don’t
know.

Senator McCartry. Then, when the phony defense counsel, or the
phony friend of the accused, came back to his cell, do you know
whether or not this defense counsel would tell him that if he would
sign a confession that instead of being hung, he would be let off much
easler? Do you follow menow? So there will be no misunderstanding.

Colonel Raymonp. I know that claim was made, but I don’t think
we were satisfied; I certainly was not satisfied that that had ever
been done.

Senator McCartumy. Were you satisfied then of this—were you
satisfied that in some cases the accused was brought in, he believed
that the prosecutors sitting behind the table were judges, he believed
that the man prosecuting him was the prosecuting attorney, he
believed that the man who was fighting for his rights in that so-called
court, was his friend, he believed that when this was over that, as
you say, a decision had been reached, and that he had reason to believe
that he was convicted? So, you found the facts up to that point
to be right?

Colonel Raymoxp. That is right.

Senator McCarTry. Then, you found that the phony defense coun-
sel went back to his cell and made certain representations and came
back with a confession, you found that, didn’t you—is that right?

Colonel Raymonp. Not quite; because the testimony was that the
procedure was not very successful, but some of them undoubtedly did
make some statement following the trial.

Senator McCarray. Let’s take this, if you will. Assume the phony
defense counsel went back to him, take the successful one, when he
would come back with a confession, in those cases I understand the
accused claimed to you that he had been told that he was convicted,
that he was to be hung in the morning, and if he would sign that con-
fession that his fllend the defense counsel, or call it what you may,
gave him, he would be let off with 5 or 10 years. Now, I know you
were not in the cell there; there is no way you could run that down;
you would have to take the word of the phony defense counsel as
against the word of the accused—right?

“Colonel Ravaronn. Yes.
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Senator McCarrmy. But, in view of what went on before that, the
fact that you had the stage set, you had the mock trials, you had the con-
viction or the impression of a convietion—I assume that any man who
can add two and two would then realize the purpose of that was to
Liave the phony defense counsel go back and get this confession ; is that
right? I am speaking of the successful cases now.

Colonel Rayironp. Well, the purpose of the whole proceeding was
to get the defendant to talk, whether he talked in the court or after-
ward, or where he talked.

Senator McCartiry. Do you have any reason to believe that after he
went through this phony procedure, that the defense counsel didn’t
represent to the accused that he was to be hung in the morning, and
if he would sign a confession, he would succeed in getting him,
clemency, as his friend?

Colonel Raymonp. I certainly was not convinced of that. I think
that the most that I was satisfied of was—and I am speaking simply
for myself, I don’t think—I forget what we say in our report on this,

Senator McCarray. If you will refer to page 4.

Colonel Raymonn. We say:

Undoubtedly some defendants would confess at least part of their crimes under
the influence of such procedures.

Senator McCarrry. Let me ask you this further, if T may: I gather,
you have been a lawyer for a long time—right ?

Colonel Ravymono. Right.

Senator McCarrry. And in active practice?

Colonel Raymonp. Right.

Senator McCarrmy. In Boston?

Colonel Raymonp. That is right.

Senator McCartHY. A good place to practice. Did you do any
criminal work? T assume you did.

Colonel Raymonp. Very little.

Senator McCarrmy., Very little?

Colonel Raymonp. Most of my work was civil.

Senator McCarray. Now, Mr. Ellis, who incidentally never tried
a criminal case in his life until he got in the Army, but he did try
some default divorces, told us the other day that he understood that
some States had laws, or statutes, or rules that recognized the validity
of a mock trial such as you have outlined. I might say, in my State,
if a lawyer conducted a mock trial such as that, he would never prac-
tice law again. T have tried to make a check to find out where a court
ever said that type of procedure was proper in this country. Do you
know of any place in this country where the criminal courts allow
the type of procedures that you have described ¢

Colonel Rayaonp. Well, T never looked the point up, Senator. T
just don’t know.

Senator McCarray. Let me ask you this. You understand, we are
not talking about letting off any of the men who were responsible for
this gruesome crime—I think they should have been hung long before
this time, if they were the guilty men—but are concerned with con-
ducting reasonable, sensible trials, you know, of the type we conducted
over in the Pacific where they hung them just as quickly and they were
just as dead as those in the Furopean theater.

Do you think it is at all proper to go through the procedure you
have described here?
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Colonel Raymonp. Well, there is certainly one vice in it. I say
“yice”; it strikes me as a vice. I have never looked the point up. You
do have a confidential relationship between attorney and client, and
if a man is held out in such a way that an individual feels he is his
attorney, I think the individual should be able to talk with him con-
fidentially and not have the statements then thrown up in an effort
to conviet him.

Senator Barpwin. Was there any evidence that at any time these
men who represented themselves to be, or acted as though they were,
in these mock trials, a friend of the defendant, had ever talked with
the defendants before any confidential relationship of attorney and
client?

Colonel Raymonp. No; they had never, as far as I know, talked
with them in such relationship, before the trial. Whatever talk they
may have had in that connection—and it wasn’t true in every case, in
some cases they did talk with them after this proceeding, and that
was the talk that they had.

Now, as I say, I don’t know whether that is recognized by some
jurisdictions or not, but all T can say is that personally, if T had any-
thing to do with it T don’t think I would follow those tactics. Whether
IIn am right or wrong on this as a matter of law is something I don’t

10W.

Senator McCartrY. One of your prosecution staff made the state-
ment, which I think is very pertinent. He said “You know, it is an
odd thing, but a man that is innocent will scream just as loud when
he is being put to torture as the man that is guilty. The man that is
innocent, if tortured enough, will sign the same confession as the man
who is guilty. There is no doubt, if you torture a man enough, regard-
less of whether he is guilty or innccent, he will do the same type of
screaming and most likely sign the same confession.”

Colonel Raymonp. Well, that may be so, but I don’t know what that
has to do with this problem. '

Senator McCartuy. Let me ask you this. Let us say that you are
brought before a court, a mock court, a phony court; you can’t under-
stand the language of the members of the court; you are being tried,
let’s say, over in Russia, and you have three Russian officers behind
the table; you are being tried, you know that if you are found guilty
you will be hung. The court assigns to you a defense counsel or a
friend, a man who will fight for your rights in that court, and tell
you what is going on. After this trial is over, you know you have been
convicted, so your friend, this phony defense counsel, one of the
Russian officers who actually is one of the prosecuting staff, comes
back to your cell and says, “Now, John, if you sign this confession
instead of being hung tomorrow morning at sunrise, I will get you off
with 5 years. T can doit. Iam your friend. You have seen me fight
for you. We are going to give the ration cards back to your family
so they will be able to eat. Here is a confession. In it is set forth
what 10 of the other defendants have done. We want you to sign this,
implicating the other fellows, and confessing your own guilt. Then,
you will get off with b years.” ' :

You know you are innocent. You are now miles from where the
massacre occurred. The possibility is rather great that you would.
sign that confession, isn’t it?
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Colonel Raymonp. I can see where there would be a tremendous
pressure to make you sign the confession.

However, let me say one thing

Senator McCarray. Let me ask——

Senator BatpwiN. Let the witness answer the question.

Senator McCarrHY. I am not mistreating the witness, am I?

Colonel Raymonp. Let me explain one thing there, Senator.

In the first place these trials, these Schnell proceedings, were con-
ducted in German. They were conducted in the language of the ac-.
cused. And, in the second place, I don’t believe, from anything I have
heard, from all the evidence I have heard in this case that those repre-
sentations were made in that way to these people after the proceed-
ings were over, so I don’t think—— '

Senator McCartHY. At the time you lost contact with the cases—
after you find the accused thought he was convicted, then the friend
of the court goes back to his cell and comes back with a confession—
I am asking you this question—Iet us assume that situation did occur,
and there are many, as far as we know, completely disinterested par-
ties, the court reporter taking the notes says this is a fact, I understand
we are going to have some of the members of your prosecution staff,
men who were taking part in the prosecution who will come in and
tell us what happened, and their claims are considerably different
from the way you recited them, and 1 wasn’t there, of course, all T
can do is take the stories of these people who bring them in, assume
that situation, that is the type of situation that has been represented
to us over and over, when you decide whether or not you are going to.
sign a confession, you are up to the point now of signing the confes-
sion, a confession brought to you by your friend, or a fellow who
fought for you, it doesn’t make much difference whether you are
guilty or innocent, would it, in your decision to sign the confession,
if he said that by helping him he could get you off with a 5- or 10-
year sentence, see that your family got their ration cards back _

Colonel Rayymonp. That is right. That sort of thing is certainly
not countenanced in any jurisdiction I know of. '

Senator McCarray. Let me ask you this: If you were in charge of
the prosecution, would you have countenanced this type of mock trial,
in which the accused may be made to believe he was convicted, and
assig{lned a phony defense counsel; would you have countenanced
that? :
Colonel Raymonp. As T said before, I never looked the point up
as a matter of law, but I would not have employed it if I had been
in charge of it. Whether I am right as a matter of law, I don’t know.

Senator McCarray. In other words you consider it improper ?

Colonel Raymonp. Well, the vice in it, as I say, that I see is the
relationship between supposed attorney and the individual who is
being charged.

Senator McCarraY. Isn’t it an even greater vice, isn’t the really
great vice in this fact that you tell a man he is convicted, that 1s
obviously the purpose of the mock trial, and his friend goes back and
says, “I can get you off. You won’t hang if you sign the confession.”
Isn’t your investigator likely to get the same type of confession from
an innocent man as from a guilty man? Isn’t that the bad thing?

Colonel Raymonp. I think actually the way these proceedings were
conducted, the whole emphasis was on the point that this is your
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chance to tell your story. Now, some of them may have talked right
then and there. Some of them may have talked after they went, or
written out their statement after they went, back to their cells, and
I am sure that these people who were acting as friends of the defend-
ants advised them to tell what they knew, and so on, when they went
back to their cells.

Senator McCarrry. After the conviction?

Colonel Raymoxnp. After the proceeding was over.

Senator Barpwin. Let me interrupt there, Colonel. Was there any
evidence in those affidavits or from any witnesses you interviewed
that at any of those mock trials there was any so-called purported
decision made of conviction? What was the fact on that?

Colonel Ravaronn. Well, some of the affidavits of the defendants,
I believe, made that claim, when asked. We decided after talking
with a number of witnesses and going into the matter further, tha
there were no decisions made by these Schnell proceedings.

Senator Barpwin. You say 1 your report here

Colonel Rayaoxp. I think we so state, don’t we?

Senator McCarrery. You state the opposite.

Senator Barpwix. You say that—
in certain instances, probably 8 or 10, the use of a so-called mock trial was
resorted to in an attempt to “soften up” a witness who was thought to be
susceptible to such procedure. Those trials were held at Schwabisch Hall in
one of the cells, sometinmes a small cell about 6 by 8 feet, sometimes in a larger
room two or three times that size.

Now, from these aflidavits, and from the witnesses that you inter-
viewed, is your conclusion that this happened in 8 or 10 cases, that the
most or the least, or is that a fair number ?

Colonel Raywonp. That is the maximum. Some said a smaller
number. I believe Colonel Ellis said not over six or seven, but the
number given by different people varied, and this is certainly- the
maximum number of cases.

Senater Barowin. You are speaking of, here in your report, you
say something about softening up the witnesses, what do you mean
by that? :

Colonel Raxaonp. These Germans were SS men who had been or-
dered not to talk, and they had been trained and grown up in the
tradition of obeying their orders, and it was extremely difficult for
this interrogation team to get them to talk, and yet the team was
faced with a situation where they knew that this massacre had taken
place, but they did not know who was responsible for it and they had
to depend on this group of Germans to get the evidence. There were
ho eyewitnesses, just one eyewitness; and he was only able, I believe, to
identify one of the people.

Senator McCarrry. May I interrupt? The eyewitness was able

to identify only 1 of the 72 convicted ? :
 Colonel Raymonp. I may be wrong on that, Senator, but I think that
1s so,

Senator Barpwin. We have an eyewitness here, you may ask him.

Senator McCartay. I understand we are going to prove that the
Malmedy massacre did occur.

Colonel Raymonp. Now, these fellows were rounded up late in the
fall of ’45, if T am not mistaken, and early 46 ; but it was a long time
before they could get any of them to talk, and they did resort to var-




82 MALMEDY MASSACRE INVESTIGATION

ious devices to try to get them to talk. They had to, in order to get
anywhere on the case.

Now, that is what I mean by “softening up” the witness, to get
him to the point where he would talk.

Senator Barpwrn. I think the important point Senator McCarthy
brought out is the claim apparently made by the accused here that they
were purportedly, or in a phony way, told that they were convicted
and that that was their one chance, afterward, to talk and get a
lighter sentence.

What was the evidence on that

Colonel Raymonp. I think our report states——

Senator McCarray. So you won’t make any mistakes

Colonel Raymonp. No sentence was pronounced, but the accused
was made to understand that it was his last chance to talk, and un-
doubtedly in some cases understood he had been convicted.

That was our conclusion on all the evidence, that certainly no sen-
tence was pronounced.

Senator Hont. I would like to inquire, if T might.

Senator Barpwin. Senator Hunt.

Senator Huxt. Colonel Raymond, were the facts of these mock
trialse made known by the prosecution to the court.at the time of the
trial?

Colonel Raymonp. Oh, yes; in fact before, I believe, in the opening
statement of the prosecution there was reference made to them, and
certainly the information was brought out at the trial, at the time these
statements were being inroduced.

Senator Hont. What action did the court take with reference to the
information they received from the prosecution that these mock trials
had been used ?

Colonel Raymonp. T believe I am right, that they accepted the state-
ments and said they would give them such weight as they thought
they ought to have, that they would consider all the circumstances.

S};nator Hunt. Did any member of the court make any statement
to the effect that they were improper, that that method should not have
been used ? :

Colonel Raymonp. I can’t answer that, I don’t know.

Senator BaLpwin. May I interject a question there? When you
refer to the court that Senator Hunt refers to, do you refer to the crim-
inal court that actually tried the prisoners and imposed the sentence?

Colonel Ravmonp. That is right.

Senator Barpwin. That is the real court as distinguished from the
so-called mock trial?

Colonel Raymonnp. That is right.

Senator Huwt. One other question: Were these mock trials con-
ducted before or after counsel had been announced for the accused ?

Colonel Raymoxp. Oh, that was long before.

Senator Huxt. I have no other questions.

Senator Barowin. Going down to paragraph 12 of your report, you
+ say the defendant would be brought from his cell hooded. What
can you tell us about that?

Senator McCarray. Before you leave this point here he is on, Mr.
Chairman, in regard to getting of convictions, would you mind much
if T complete my interrogation on the point?

Senator Barowin. Noj go ahead. That is all right.
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Senator McCarrury. Getting back to this confession that was gotten
in his cell, you said that in some cases he understood he had been con-
victed. Let us stick to those cases, and you say after the trial was
over, he was given to understand this was his last chance to talk—
right—after his conviction ?

Colonel Raymonp. Yes [nodding].

Senator Barpwin. Could you answer so we will have it on the
record ?

Colonel Raymonp. Yes; go ahead. T thought you hadn’t finished.

Senator McCartay. After his conviction, or alleged conviction, he
was led to believe he was convicted, he was given to understand that
he had one last chance to talk, according to your report, is that right?

Colonel Raymonp. That is right.

Senator McCarrmy. Now, if he had already been convicted do you
know what argument then was made to him that he should talk? In
other words, why should he talk after he was convicted? Was he told
that he would get off easier, in other words, what inducement—
why talk when you are already convicted ?

Colonel Ravmonp. Well, a good many criminals who have been
convicted, particularly those who were sentenced to death, do make a
final statement before going to the gallows.

Senator McCarray. In other words, they were led to believe that
they were about to go to the gallows, this was their final statement ?

Colonel Rayyonp. I don’t know that they were led to believe that
they were going to a gallows, but after conviction, you are asking about
what inducement there would be to make a statement, sometimes the
man’s conscience or his religious beliefs, or other things may enter into
1t, I don’t know.

But, at any time there were attempts made to get him to talk, that is
as far as I know.

Senator McCarrry. No doubt—so the record will be completely
straight, he was led to believe he was convicted in some case, after
‘thalt his friend went back to the cell and induced him to talk, i1s that
right?

Colonel Raymonn. That is right.

Senator McCartaY. Now, some of the court reporters who will ap-
pear here, some of the witnesses not accused, you understand, will
testify that the inducement then was that instead of being hung, in-
stead of going to the gallows, he would be let off with 5 or 10 years if
he would sign a certain confession, and that the accused signed that
confession regardless of whether it was true or untrue.

Do you know anything about that sitnation ?

Colonel Raymonp. None of the witnesses who testified before us
made any such statement.

. Senator McCarrry. Did any of the witnesses make the statement
n their affidavit, or otherwise ?

Colonel Raymonp. Some of the Germans in their affidavits talked
about having been convicted and there was a good deal of talk in
those affidavits, in various places, about the gallows, and noose that
was put around their necks, and so forth. All the people who testified
before us, and they were cross-examined at some length on the point,
all of them insisted that there was no means of execution anywhere
around the prison, and that there was no rope used in any way, in
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connection with the interrogation of these prisoners, and we believe
that.

Senator McCarray. Did you find that some confessions were ob-
tained when the man had this noose around his neck?

Colonel Raymoxn. No; we found that the noose was not used. That
is on the basis of all the testimony we heard.

Now, you may have something that we didn’t hear, I don’t know.

Senator McCarrmy, I assume not. I assume you heard it all.

Here is one of the court reporters, who says this, he says

Senator Bapwin. Put his name in, please.

Senator McCarray. It is the same man we had the letter from,
which was read. His name was James J. Bailey, and here is what
the court reporter said:

The prisoner then had a long multicolored robe thrown over him, and black
hood pulled down over his head, and rope knotted about his neck, and he was
marched into a cell to be interrogated by one of the lawyers.

I gather this is a disinterested witness. I don’t know anything
about him except the letter I have gotten.

Did you run any of those claims down?

Colonel Raymoxnp. All I can say is, Senator, I don’t recall that we
ever heard the name of Mr. Bailey. We certainly had no aflidavit or
statement from him.

Senator McCarramy. Did you have a statement from any of the so-
called disinterested parties, not referring to the accused—so-called
disi&l%:erested parties to the effect that this sort of procedure was
used ? :

Colonel Raymonp. They all said it was not used, those that were of
the prosecution staff and those that were disinterested.

Senator McCartry. And the defense staff, what did they tell you?

Colonel Raymonp. We had one of the defense counsel who testified,
and he had no such knowledge. He had no knowledge of any such
‘procedure.

Senator McCarruy. Did you interrogate Mr. Everett, Chief De-
fense counsel ¢

Colonel Raymonn. No; Mr. Everett we did not have a statement
from, except as stated in sworn petitions for habeas corpus.

" Senator McCarruy. Did you try to run down his claim that this
procedure was used ? ‘

Colonel Raymonp. That was the purpose of our hearing, was to
investigate the allegations in his petition.

Senator McCarrry. That is all.

Senator Barpwin. You spoke of the evidence, I assume, of the
complaining witnesses and disinterested persons. Did you have any
of them personnally before the Commission to examine them per-
sonally on their oath?

Colonel Raymonp. Yes, sir. If I may refer to the report, I can tell
you exactly who we heard.

Mr. Cuaameers. Here it is.

Senator McCarrary. Where it said seven witnesses?

Colonel Raymoxp. We had before us Lt. Col. C. E. Straight, he was
the officer who had reviewed this case and under whose general juris-
diction the trial had been conducted.

We heard Joseph Kirchbaum, who was one of the interrogators
against whom certain of the complaints were made.
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We heard Harry W. Thon, another investigator against whom com-

laints had been made.

We heard Lt. Col. James B. Costello. Costello was involved in sub-
sequent views on the case, and in subsequent proceedings. He was
quite familiar with the record, and he furnished us with certain
information from the record. We heard First Lt. Robert Byrne.
Byrne was-a member of the prosecution staff, but had not participated
1o any extent, if at all, in interrogations. His statement was of very
minor character.

We heard Benjamin M. Narvid, who was one of the defense counsel,
and the only one of the defense staff then in the European theater.

We heard Frank Steiner. I believe he was officially called a trans-
lator, I can get that. Anyway, he was a translator and interpreter
for the investigators; and, we heard Bruno F. Jacob, who was also an
interpreter, if I am not mistaken. I might check that. I don’t believe
he had any official position with the prosecution staff. He said he was
temporarily assigned there to help them out for a short time.

Then, we had affidavits from a number of people, too.

Senator Bauowin. I was thinking particularly of the complainants.
Did you have any of the complainants before you individually

Colonel Raymonp. You mean the Germans? :

Senator Barpwix. The Germans; yes.

Colonel Raymonp. No; we had a batch of aflidavits from them
which we assumed would be what they would testify; just as we had
affidavits from the prosecution staff who were in this country.

Senator Barpwin. And you examined the personnel that had con-
ducted the investigation and prosecution on the basis of the aflidavits
and the complaints set forth in those, and in the petition filed in the
Supreme Court?

Colonel Raymonp. That is right. There was a rather detailed
statement prepared, all of the allegations made against Thon and
Kirchbaum, I believe that is one of the exhibits annexed to my report,
and we went rather carefully into each of those allegations with those
men.

Senator Barowin. They were under oath, were they, at that time?

Colonel Raymonp. Yes, sir; these proceedings were all under oath.

Senator Barowin, But, you never did cross-examine the complain-
ing witnesses, the Germans, on the basis of their affidavits?

Colonel Raymonp. No; we did not.

Senator Baipwin. Now, do you have any further questions on that
point, Senator?

Senator McCartuy. Just one: Am I correct, then, that you in-
terrogated six of the members of the prosecution staff and one of the
defense staff—in other words, seven witnesses came before you?

Colonel Raymonp. I didn’t——

Senator MoCarraY. As I followed you, I gathered as much.

Colonel Raymonp. I didn’t check the number of them.

Senator McCarray. Roughly that, anyway ¢

Colonel Raymonp. Thon, Costello, and Byrne, Steiner and Jacob
were all connected with the prosecution; Narvid was connected with
the defense; Straight and Costello were on the reviewing end.

Senator McCarraYy. There is a question that occurs to me, Mr.
Chairman. I am wondering why the court didn’t take the trouble to
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find out what Mr. Everett and the men who took the opposite posi-
tion from Thon and I understand Thon

Mr. CramBErs. Kirchbaum.

Senator McCartry. And Kirchbaum were alleged to be the two.
men most responsible for the alleged kicking and beating and that sort
of thing. I can’t understand at this point why the Army didn’t bring-
in who made the claims, such as Everett, and the men vitally con-
cerned with it. Why you didn’t make some effort to bring in just the
court reporters, men who were connected neither with the defense or-
prosecution, the so-called disinterested people.

Colonel Ravyamonp, They were all in the United States and not.
available to us. :

Senator McCarrry. T see.

Senator Bapwin. Further pursuing the point that Senator Me-.
Carthy raises, you mentioned particularly Kirchbaum and Thon.
Are those the two men against whom all or most all of the allegations.
of mistreatment contained in the affidavits were made?

Senator McCarray. I think it is physical mistreatment.

Senator Barpwin. Physical mistreatment.

Colonel Raymonp. No, siry there were, as I recall it, five, in addi-
tion to those two. There were allegations against a Lieutenant Paul,.
Mr. Ellowitz, Captain Shoemaker, and they were all in the United
States, but we did have affidavits from them.

Senator Barpwin. Those were the men against whom the particular:
complaints were made in these affidavits by complaining witnesses?

Colonel Ravmonp. Yes, sir. _

Senator Barpwin. And in the petition filed in the Supreme Court,
am I correct in that?

Colonel Raymoxp. Yes, sir.

Senator Barowin. Now, going down to the point in paragraph 12,
you say the defendant would be brought from his cell hooded. What
can you tell us about that, as you found it ¢

Colonel Rayyonp. It was testified that in moving defendants from.
one place to another, they always used a hood. This hood was placed
over the head of the defendant to prevent his communicating with
others, knowing who else was in prison, who else was there, who might
be asked to testify against him, and prevent his learning the lay-out
of the prison in case, I imagine, as a security measure.

Senator Barpwin. Now, in connection with these mock trials, was.
there any claim made, or did you investigate any claim or investigate-
the situation that might pertain to the use of physical abuse? What
can you tell us about that? :

Colonel Raymoxn. We did. We went into that at considerable
length, because that was the most serious claim made, and it was the
most difficult one to unravel.

Now, to begin with we found that. there was an order issued on
February 7, 1946, by the commanding officer of the interrogators, and
I will read one paragraph of it:

Any ruse or deception may be used in the course of interrogation but threats,
duress in any form, physical violence or promises of immunity or mitigation of
punishment should be scrupulously avoided.

That order was in effect from that time on, during the entire investi-
gation of the case.

Senator BaLowin. Do you have the date of that order?
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Colonel Raxmonp., February 7,1946. That was shortly after Major
Fanton came to Schwabisch Hall and he was the commanding officer
who issued that, and it was after that period, if I am not mistaken,
-when most of the statements were obtained. )

In fact, I don’t recall offhand that any statement that was used in
evidence was obtained before that date, although there may have been
one or two; I don’t know.

Senator McCarrry. In that connection—-—

Colonel Raymonnp. Pardon me.

Senator Barpwin. Let me pursue that point further.

What evidence was there, as you found from this investigation or
from the affidavits, of any physical abuse or intimidation? I mean
by that, beating or cuffing, or withholding of rations or threats of any
kind.

Colonel Raymonp. We asked all of the witnesses, pressed them on
that point. Thon and Kirchbaum both denied it in every detail. On
the other hand, the affidavits that we have and with which we were
confronted at the start of the case, and the petition filed by Mr. Everett,
both alleged serious physical mistreatment.

I cannot speak for the other members of the Board as to their per-
sonal reaction; but I know I felt that we got much nearer to the truth
in the testimony of Mr. Steiner, who was not accused of any mistreat-
ment, whose knowledge admittedly was very limited, but he did have
some knowledge because he had been in on some interrogation as in-
terpreter or translator or whatever you call them, and if I may do so,
I will read one or two questions and answers from his testimony.

Senator Barpwin. Yes; if you would like to.

Colonel Raymonp. This is from testimony before the Administra-
tion of Justice Review Board, taken on July 26, 1948, Mr. Steiner
testifying, questions 26, 27, and 28. The first two questions were by
me:

Did you ever witness any physical violence being used on these suspects by
the interrogators or by their translator?

Answer. Real physical violence, I never witnessed it myself; probably push-
ing, something like that. I wouldn’t deny that. I have seen it two or three
times. I don’t remerber exactly who did it but I mean what you would probably
call beaten up, I personally never witnessed anything of that kind.

Que;)stion. When you say “pushing” will you tell us a little bit more what you
mean? .

Answer. That is where I say a man stands there and then probably after
2 or 3 hours of interrogation in the face of real evidence the man still defies, he
would probably be pushed against the wall. That is all I remember,

Question (by Colonel Harbaugh). How hard was he pushed against the wall?

Answer. How hard can you push with your open hand a man who stands here
and force him up to the wall? Not very hard. Those men I know are rough
guys. All of the interrogators are men like you and me.

Now, I personally have no doubt that these interrogators got ex-
asperated vwith these fellows being confronted by evidence, and still

“refusing to talk, and I believe that incidents similar to that occurred
from time to time, quite possibly pushing them up against the wall,
Possibly one or two other things a little more exaggerated, but nothing
like the story these people tell. ‘ : ‘

May I now take the case of Goldschmidt? Goldschmidt testified
at the actual trial before the military court.

Senator Barowin. Is Goldschmidt one of the interrogators?
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Colonel Ravymonp. Noj; Goldschmidt is one of the defendants, one
of the Germans who was accused, and he has been sentenced to life
imprisonment.

He testified at the trial, took the stand and made absolutely no
claim of improper treatment by any of the interrogators. That was
in.April or May of 1946.

On February 11, 1948, he executed an affidavit, one of the batch
that was before our Board. In that affidavit he says that on February
12, 1946, that he was kicked and beaten in the face, and after a hood
was put over his head.

I was taken to a cell opposite where I was beaten in the abdomen, fell to the
ground and screamed, and thereafter was made to stand between two objects
which were placed together strongly and beaten several times over the head
with a hard object. Two days later I was kicked twice in my lower body and
later was beaten in the face and kicked in the leg.

Now, I just don’t believe anything of that sort ever occurred. I
think that sort of physical abuse, if there was any, or physical han-
dling of these people, was the type of thing that Steiner testified to,
when these interrogators, in the heat of the moment, after long hours
of interrogation, got pretty exasperated and took hold of & man and
said, “Now, damn you, you come through and talk.” .Something of
that sort.

Sen?atm Barpwin. Senator Hunt, do you have any questlons on this
point ?

Senator Hunt. I have some, when the colonel has completed his
testimony ; but, I don’t care to interrupt now.

Senator Barpwin. Do you have any, Senator ?

Senator McCarruy. You think they didn’t get exasperated enough
~ to really get rough, just shoved him against “the wall, is that your

thought?

Colonel Raymonn. Tt goes against all reason, it seems to me, for a
man trying to get a man to talk, to take the kind of measures that this
fellow Goldschmidt alleges.

Senator McCarray. I might say that you talk about what tough
fellows these SS troopers were. One of the reasons why this gets
rather close to me, when we were out in the Pacific, we used to pick up
Jap diaries, it was common practice for the Japanese soldiers to keep
diaries, and in it he told exactly what happened to your men who were
held by the Japs, who used to try the same thing, and there were
threats of running tractors over people, and we thought our marines
were pretty tough in this war, and through reading these diaries and
things, we found out what had happened, and what the Japs did to
our boys and we were very eager to pick up the Japs responsibie for
that. That is one of the reasons I feel we should be very careful that
they don’t do the same thing. It is true, if you are trying to get a
confession from someone, questioning him for a couple of hours, you
might get exagperated and shove him around. What we want to
know is the extent of that shoving around.

In your affidavit here, your report differs very materially f1om
what you just told. You say:

Corroborating the claims of the various accused as to physical violence—
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this is on page 5— .
there is the affidavit of Dr. Knorr, the dentist at Schwabisch Hall, that he
treated 15 or 20 of the suspects for injuries to the mouth and jaw, apparently
inflicted by blows. .

Did you feel that their mouths were injured, their teeth were
knocked out by being gently shoved against the wall? This is your
own report.

Colonel Raymonp. I understand that. That is what the affidavit
said. I just don’t believe that any physical violence by these interro-
gators went to any such extent. .

Senator McCarrry. You have the dentist’s affidavit. The dentist
was over there. Didn’t you think it was important that you call in
that dentist to find out the name of the prisoner that had his teeth
knocked out, or prisoners, keeping in xhind that prior to that, the
Simpson-Van Roden report stated that practically every defendent
that came into court was missing some teeth, that 1s in the 139 death
cases they checked on. ,

Colonel Raymonp. Senator, we discussed interviewing this dentist.
We had a hard time locating him. This affidavit was received only a
matter of days, I would say, before this report was finally completed.

Senator McCarrry. You were not in any great hurry. You were:
supposed to give General Clay an honest report..

Colonel Rayaoxp. I understand, but we checked on him and finally:
located him and found he was sick, he had just had a leg amputated
and couldn’t be interviewed.

Senator McCartiry. You have no reason to believe his affidavit was
not true, have you?

Colonel Raymoxo. I think that many of the statements in all the
affidavits submitted by these Germans are grossly exaggerated.
~ Senator McCartay. Don’t you think it was your job, Colonel, don’t
you think it was your job to run these matters down? You see, a
half investigation 1s worse than no investigation at all. You have the
affidavit of a dentist, the man who treated them and said he treated 15.
having their teeth kicked out; a prisoner of war who worked in the
hospital said he observed a number of prisoners—your own report says
it—treated for bruises and you just dismiss this by saying the camp
commander said he didn’t personally see any of these things, but he had
heard a lot of rumors about them. That doesn’t give us the complete
picture. From that, we don’t know what happened.

Colonel Raymonn. I don’t think that paragraph is intended to be
argumentative—simply stating the type of thing that we have before
us from people who are not members of the prosecution or defense.

Senator McCarray. How do you think General Clay can determine
from this what happened to those men? You say you have a dentist’s
affidavit that 15 of them had their teeth kicked out?

Colonel Ravmoxp. Well, I don’t know that you can determine
exactly what happened to any of these people without getting every-
body who was connected with the case, and bringing them in and.
examining them. That was not possible for us to do.

Senator McCarrry. Let -me ask you this: It is alleged that repre-
sentatives of the prosecution threatened to harm relatives of the ac-
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cused if they did not confess, such as deprivation of ration cards—in
other words, unless a man signed a confession, his family would starve.
There was, you say, evidence that this did occur. The Board found
that it is probable in certain instances such threats may have been
made, but the Board is unable to identify the particular instances
involved.

Frankly, if T had appointed you to conduct an investigation and
you brought that back to me and said “Yes; we feel that they did
threaten to starve the relatives of the accused if he didn’t sign a con-
fession, we think it happened, but we can’t identify the instances in-
volved,” I would send you back to find out.

Wouldn’t you do that? In other words, the thing is completely in-
complete.

You say “Sure, these things occurred, but we are not going to go
further into it.”

Colonel Raymonn. You see the difficulty in it, Senator; but, quite a
number of the affidavits submitted by the Germans made that allega-
tion.

The nearest thing we had to corroboration was again the testimony
of Steiner, who said that he recalled one incident where some such—
there was some such talk.

Senator McCarray. In other words, where they told the accused,
unless he signed a confession——

Colonel Raymonp. Therefore, he couldn’t identify the fellow it was.

Now, I believe that something of the sort did occur, at least in one
case, and perhaps in more than one; but he couldn’t identify the person
and here you have got a half a dozen, or maybe 20 people claiming it.

I don’t know. ,

Senator McCarray. Well, you know

Colonel Raymonp. I don’t know how you can answer that,

Senator McCartry. One of the things that concerns me is the name
of the officer in the Army who has threatened to starve the families
of an accused if the accused didn’t sign the confession. I would like
to know his name, when he comes up for promotion. I imagine you
and I both consider that entirely improper; don’t we?

Colonel Raysronp. Yes, sir. :

Senator McCartmy. It is treatment we ceértainly wouldn’t want
to get. You wouldn’t want to be told that unless you signed a con-
fession, your family would starve?

Colonel Raxymoxnp. I quite agree with you, but when the witness
won'’t give it to you, what can you do?

Senator McCarray. It further appears that during the trial certain
members of the prosecution stafl invited the relatives of the accused
to a party at the officers’ club.

I assume you mean the wives of the accused?

Colonel Raymonp. That allegation was made in the rather broad
language in Mr. Everett’s petition, and consequently we asked every
witness what he knew about it. The only witness who knew anything
about it was Harry Thon, and he told his story as to what happened.

Now, I haven't looked at that recently, but my recollection is, I don’
know whether you care to go into it, but it was after the evidence
was in, and the wives were there, wives of some of these accused were
there at the trial, had been attending the session, and Harry Thon said
that he, and I think he was the only one of the prosecution staff, but
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he and some other people had taken these people up to the officers’ club
because they, the wives, apparently didn’t have any place to go, and
he wanted to take them up there and they spent an evening up at the
club, nothing further than that happened, as far as we could determine
from any witness that appeared before us.

Senator McCarrmy. Did you think that was proper or not?

Colonel Raymonn. T see nothing proper in that.

Senator McCarrmy. Do you know that Colonel Ellis testified that
he thought it was so improper that they were disciplined and one was
sent back to the States? Did you check into that matter?

Colonel Raymonn. When you say “improper,” as far as affecting
the justice and propriety of the proceedings, I see nothing improper.
As to Colonel Ellis, if it was against his orders, I don’t blame him for
disciplining them.

Senator McCartuy. In other words, you think if you are accused
of some crime, you are in a foreign nation; your wife is there watch-
ing the trial; you think there is nothing improper, let’s say you are
in Russia—nothing improper about the Russian officers taking your
wife over to the officers’ club, while you are being tried for your life,
and serve her refreshments? _ .

Colonel Raymonp. That was after all the evidence was in.

Senator McCartry. You don’t say so in your statement.

Jlonel Rayaronp. The trial Lad not been concluded, because judg-
ment had not been pronounced, as I understand—that in my recollec-
tion of the testimony. Everything wasin, by Harry Thon’s testimony.

Senator McCarray. One final question: Am I correct in this, re-
ferring to your report: No. 1, you found evidence, and you found
it probably, using your language, that in certain instances threats to
take the ration cards from the family were used to get a man to sign
a confession, No. 13 No. 2, that you had affidavits from the dentist that
he treated 15 or 20 of the suspects for injuries to the mouth and jaws,
apparently inflicted by blows; and, taking your summary, that there
was physical force used but not systematically used in order to obtain
statements; and that the conditions that were created at the prison,’
and the methods employed in interrogation did have a psychological
effect for the purpose of making the defendants amenable to giving
satements—is that pretty much a summary of your findings in regard
to the charges of abuse and improper conduct, plus mock trials?

_ Colonel Raymoxp. Well, those statements are in the report. There
18 a lot more in this

Senator McCartary. No further questions, Mr. Chairman. .

Senator Barpwin. That statement with reference to the teeth made
by this German dentist, Senator McCarthy made some reference to
that being in some report. Do you know where that is?

Colonel Raymonp. The statement of the dentist? Yes, sir.

Senator McCarrry. I wonder if we could get that affidavit.

Colonel Raymonn. Yes, sir, I think it is in this batch.

" It isexhibit 39, attached to our report, Dr. Knorr.

Senator Barowin (reading) :

In my capacity as official doctor of the formeér prison at Schwabisch Hall, I
came there twice a week, generally on Tuesday and Thursday, to attend also

to the dental needs of the interned people. These duties several times involved
the treatment of members of the Waffen-SS, all of them very young men, who

91765—49——7
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were to be heard in the Malmedy trial. Unfortunately, I cannot give any
names, as it was forbidden to ask for names or other particulars. There may
have been about 15 or 20 patients who had to be treated for injuries of the mouth
and the jaw. Maltreatments by blows could be clearly traced with nearly all
of them. Once when I asked a young man how he was, he replied: “What can
you expect if you are beaten so much almost daily, at any rate on the occasion
of every hearing; look at my head.” And indeed, he was beaten blue all over
the head which was bloodshot. Moreover I can definitely remember 2 cases in
the one of which 1 tooth, and in the other one 4 teethi were knocked out of the
upper jaw quite recently. Besides, there was one presented to me—a man with
a rupture of the lower jaw which I was allowed to put in a provisional splint
only because he was transferred to an American hospital at once.

It is known to me that people residing in the vicinity of the prison could
definitely hear the cries of pain of the tortured men. That is why there was
much agitation and indignation among the population.

And it is signed by Dr. Knorr. :

What investigation did you make of that charge, Colonel ¢

Colonel Raymonnp. We were unable to check with any of the Ameri-
can doctors because none of them were still in the European theater,
and we only had very vague information as to who they were, and
practically no information as to where they were.

Senator Barpwin. Did you discuss these allegations with the men
whom you did interrogate ?

Colonel Raymonbp. Yes, sir, yes, indeed. We asked all the people
we interrogated about physical blows. We picked up from the affi-
davits specific statements, where there was anything specific, and in
every case the people that we were questioning said they knew nothing
about it, nothing of the sort ever occurred, as far as they were
concerned. : .

Senator Barowin. Did you ask them whether or not they had ever
seen any injuries of these alleged kinds on the men involved ?

Colonel Raymonp. We asked, inquired at some length,

I might refer, in that connection, to the testimony of Mr. Narvid,
who was the counsel for the defendants, that we examined, and whose
statement seemed to be of some significance.

Senator McCartrY. Let me ask—Mr. Narvid was in the Army at
the time ? :

Colonel Raymonp. No—well, he was then a civilian working with
the military government.

Senator McCartay. Working with the military government?

Colonel Raymonp. I believe he had been an officer at the time of the
trial, but he was a civilian working with the military government.

Senator McCarrary. And was Colonel Ellis at that time his superior
officer, boss at that time?

Colonel Raymonp. No, this was defense counsel, Mr. Everett had
been his superior. :

Senator McCartry. Who was his boss at the time he was interro-
gated by you, working for the Army—who was his superior, im-
mediate superior?

Colonel Raymoxn. Maybe T can tell, if T look and see what he says.
I d%n,t know. I think—now, I’ll have to refresh my recollection
on that, '

He was then, at the time he testified, employed as Director of Mili-
‘tary Government for Unter-Franklin, in Wurzberg, so that his chief
would be Governor Von Waggoner, of Bavaria. :
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Now, Narvid said, regarding this matter of physical violence—you
see, he was defense counsel :
Question. Were there any reports you had of violence such as would leave a

pruise or scar of any kind?

Answer. I inquired and asked about it, and none of the accused that I de-
fended were able to show specific evidence of scars or bruises. Of course they
all claimed that the duress or mistreatment occurred about 6 months or more

before the trial.

You can start reading with question 738 of his testimony.

Senator McCarrrry. Do you know when he came in the case, how
long after the alleged mistreatment? ‘

Colonel Ravaroxp. He was appointed counsel, I believe, at the same
time Mr. Everett was.

Senator McCarruy. How long after the alleged mistreatment?

Colonel Ravaronp. He tells that right here, in his testimony:

Of course they all claimed that duress and mistreatment occurred about 6-
months or more before the trial.

Senator BarowrN. It might be wise at this point in the record, to:
put the date of Dr. Knorr’s statement in. It was made apparently
on the first of June, 1948, at least that is the certificate of the notary..

Senator McCarrry. Does it refer to the time of the treatment?

Senator Barpwin. No, this is a sworn statement. The only date T.
find is June 1, 1948. That is the only date that is on this statement, so
it deesn’t appear from Dr. Knoir's statement when he observed these
at all. T mean, I had just assumed that he observed them during the
time that he was the doctor there, but it doesn’t appear just when he
was a doctor.

Do you think that is an important date we ought to find out?

Senator McCarrrry. That would be, I think.

Senator Barpwix. The date on the head of Dr. Knorr’s statement
is this:

Dentist Dr. Knorr, Schwabisch Hall, May 29, 1948,

That is apparently the date that the affidavit was drawn up, and
was sworn to on the first of June, 1948.

“Excuse me, Colonel ; go ahead.

Colonel Raymonn.: Narvid made one or two more statements about
this matter of mistreatment. Question 741: '

Didn’t you say that of the 40 men you defended none complained of having been
beaten or otherwise mistreated?

Answer. Most claimed they were beaten, but none of them could show evidence
of bruises or marks. They say it occurred 6 months before the trial, and what-
ever they had had vanished, but the majority complained of mistreatment.

Question, But couldn’t show any visible signs?

Answer. That is right.

Now, question by Colonel Raymond:

Six months before the trial was before they got to Schwabisch Hall?

Answer. Yes, sir. ' ’

1f that is true, the mistreatment that they were talking about
didn’t occur in connection with their interrogation which took place
at Schwabisch Hall. E ]

Senator Baupwin. I want to ask you this question, it pertains to
all the mistreatment that is complained of of every kind, because I
want to go into some of the other details with you, further—later.
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Did you examine the record of the trial to determine whether or
not these men who complained of mistreatment at Schwabisch Hall,
while they were held as prisoners there, and while they were being
interrogated, while the prosecution was being. prepared—did any
of those men testify on their trial as to mistreatment or abuses or
anything of that kind? Did they make any such claim, and if they
did, what was the claim, if you know ?

Colonel Raymonnp. We did go into that. We didn’t personally have
‘the trial record before us. It is quite an extensive record and we saw
no point in cumbering up the report, but we asked Colonel Costello,
who was thoroughly familiar with it, to get that information for us.

Senator Barpwin. Was he one of the prosecutors?

Colonel Raymonp. No, sir, he was not. He had no connection with
the trial whatsoever, but he had worked on the record, and in another
-connection, and his statement is, T think, the very last of the exhibits
.connected to our report, 41, I believe it is, and what we found was
recited in paragraph 28 of our report, which I might read:

It is to be noted that the chief counsel for the defense, shortly after he was
appointed and before the trial, submitted forms to be filled out by each of the
accused. These forms called for information as to any mistreatment that they
had suffered. Presumably these forms were completed and in the hands of the
chief defense counsel prior to the {rial. Nevertheless only 9 of the 73 defendants
who were convicted took the stand in their own behalf, and of these 9, only 3,
Motzheim, Sievers, and Tomhardt, then claimed any physical mistreatment in
connection with their inferrogation.

Senator Barpwin. Let me stop you there, colonel, to get my mind
straightened out on this thing.

When you say these 73 that you referred to in paragraph 28—are
these 73 in connection with the Malmedy matter?

Colonel Raymonp. All Malmedy defendants.

Senator Barowin. And you say of those 78, only 9 took the stand in
their own behalf?

Colonel Raymonp. That is right.

Senator Baupwin. Go ahead, from there.

Colonel Raymoxp (reading) :

In January or February 1948, when these same individuals prepared affidavits
they advanced new and greatly expanded claims of mistreatment. For example,
Goldsechmidt, testifying at the trial, made no claim whatsoever that he was sub-
jected to duress or improper treatment. Yet, in his affidavit of February 11,
1948, he claims that on February 12, 1946, he was ‘kicked and beaten in the
face” and after a hood was put over his head “I was taken fo a cell opposite
where I was beaten in the abdomen, fell to the ground and screamed”; that
thereafter he was made to stand between two objects which were pressed to-
gether strongly “and was beaten several times over the head with a hard ob-
ject.” Two days later “I was kicked twice in my lower body” and later ‘“was
beaten in the face and kicked in the legs.” An example of a greatly elaborated
claim of mistreatment being made for the first time long after the trial is the
case of Motzheim. At the trial he mentioned beatings administered by Mr. Thon
and Lieutenant Perl but without giving any details. In his affidavit of Febru-
ary 11, 1948, he stated “I was beaten by Mr. Harry Thon and Lieutenant Perl in
the face, in the abdomen, and in the genitals.” Later “Thon kept pushing my
head against the wall of the cell and Lieutenant Perl kicked me in the gen-
itals. * * * I was kept on being beaten until I collapsed.” In his next
interrogation he says the same methods were used, and he was hit in the face
and in the abdomen and his interrogation “continued till late at night with
constant beatings by Mr. Harry Thon and Lieutenant Perl.” On his third inter-
rogation he says “After a half hour, two United States guards appeared and
beat me with their clubs when I was wearing the hood and when I lay on the
ground kicked me with their feet. Then Mr. Thon and Lieutenant Perl con-
tinued the interrogation till noon by means of beatings and other mistreatments.”
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Certainly if any such actions had taken place it was within the knowledge of
the defendant at the time of the trial and presumably within the knowledge of
their counsel. No reason appears to explain the fact that the matter was not
prought out at that time, or if brought out was not developed to the fullest

extent.

I might say, in some qualification of that which appears further
over in our report, that there was some statement from Lieutenant
Narvid as to why they did not put these men on the stand. There
was no explanation as to why, having put them on the stand, they
didn’t bring out to the fullest extent this alleged mistreatment, if they
knew of it; and I know of no reason why they could not have put
these people on the stand when the statements were offered, and con-
fined their testimony simply to the question of admissibility of the
statements and bringing out any mistreatment that was alleged.

Senator Barpwin. Of course, it appears from this report that of
these 78, only 9 took the stand. That may have been because they
themselves didn’t want to go on the stand, or because they were ad-
vised by defense counsel. You don’t know. That is within the realm
of the professional and confidential advice of counsel.

Colonel Ravamonp., Well, Narvid’s testimony is the only thing we
have on that. He did say '

Senator McCarrry. Everett?

Colonel Raymoxp. The only thing we had was Narvid’s statement.

Senator Baropwin. What did he say?

Colonel Raymonp. He said that the defendants wanted to take the
stand, not on this point, but to tell their story about the massacre,
and that they advised them against it, counsel advised against it, but
no explanation was given as to why they didn’t bring out these alleged
mistreatments, except the fact that there was no such claim made at
any time. That is the only thing I can infer, and Narvid’s testimony
which I read a moment ago, in which he said that they didn’t make
any such claim at that time, seems to me bears that out.

genator McCarray. Mr. Chairman, I wonder if the colonel would
go into a little more detail as to the complaints, where the defendants
were not put on the stand? There were serious charges made in con-
nection with that, which I am sure you are aware of.

Colonel Raysonp. Two reasons were given. Well, there was quite
a little in our report about that. I might read what we found on that.

Seznator MocCartry: What page of the report are you reading from
now?

) C(ilonel Raymonp.. Paragraph 37, the paging is different. [Read-
ing: :

A second point not to be overlooked is the fact that only 9 of the 73 accused
who were convicted took the stand. Whatever may be said about the method
used in obtaining statements, had the defendants given completely false state-
ments in their signed confessions it is difficult to understand why they did not
want to take the stand and repudiate them.

Senator McCarray. May I interrupt?

Colonel Rayazowp. Yes.

Senator McCarraY. Are you aware of the claim made by the chief
defense counsel, by Mr. Everett, as to the situation existing as to why
they were denied to take the stand? Why the treatment they got on
the stand
1:hColonel Raymonp. Well, I think you will find that we deal with

at.
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Senator McCarray. Not covering whether the claim was true or
not, but wondering whether you were aware of the situation as claimed
by Mr. Everett; apparently, from reading this, you are not.

Colonel Raymono. I think it comes out in this next section I was
going to read. If it does not come out fully, I will be glad to bring it
out by going into it further. :

Senator McCarrry. All right,

Colonel Raymonn (reading) : ‘

- The witness Narvid, the only member of the defense staff who testified before
the Board, stated that the defense staff felt that a prima facie case had not been
made by the prosecution, but he further stated:

“We felt that the prosecution still had a considerable amount of other evidence
in the formal statements involving these accused which they were utilizing for
rebuttal, or intended to use for rebuttal. * * * They gave the impression
that they were hoping the accused would take the stand so that they could
‘really give it to him’ * * * They would involve themselves more than they
were already involved. Colonel Everett, chief defense counsel, is reported to have
stated that if he put the accused on the stand they would probably hang them-
selves. Lieutenant Colonel Ellis, in his affidavit, states that during the trial Colo-
nel Everett was concerned about the unfavorable showing the accused were mak-
ing on the court by their testimony, and discussed the matter with Lieutenant Col-
onel Ellis who told him that if he were acting for the defense and believed the
accused were guilty, he would not put them on the stand. Thereafter only three
more of the accused took the stand. Although the findings—

The rest of it is merely the conclusion of the Board,

Senator Barowin, Go ahead.

Colonel Raymoxp (reading) :

Although the findings in this paragraph have only a remote bearing on the
issues before the Board, there was testimony on this point which was felt im-
portant enough to report. It does tend to discredit the idea advanced in the
petition for habeas corpus that the methods used by the interrogators were so
severe as to cause the accused to sign false confessions.

Senator Bawpwin. Your board examined the whole matter of the
trial and the treatment of the prisoners to determine whether or not
these sentences should be carried out, wasn’t that correct?

Colonel Raymonp. It was determined, as far as we could, the truth
of the allegations in the petition for habeas ¢orpus.

Senator Batpwin. Yes; and in connection with that, did you go
into the question of whether or not these 73 Germans accused in the
Malmedy matter had adequate and competent counsel to defend them
in the trial? What is the situation there, because I think that is
important, if we ever have a trial like that again, and God grant we
don’t have to, but if we ever do, I think we ought to certainly see to it
that'the men charged with serious offenses such as these are adequately
and competently defended. What is the situation you found with
reference to that? ) .

Colonel Raymonn. The defense staff included seven American
lawyers, headed by Colonel Everett, two of whom had command of the
German language. There was no limit placed on the number of
German counsel the defense could employ.

Senator Barowin. Did they employ German counsel?

Colonel Raymonp. Actually, about a half a dozen German defense
counsel were used, at least one of whom spoke fluent English. The
defense were permitted complete access to their clients. Every de-
fense counsel had a secretary, and in addition an interpreter, and
other interpreters were available if needed. American vehicles and
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personnel were made available to counsel to go out and look for wit-
pesses and evidence. So far as the defense went, it was open to these
Germans to hire any defense counsel they wanted. They would have
been accepted and they did actually have some Germans there, a
half dozen or so, and in addition to the appointed defense staff.

Senator Barpwin. So what was the conclusion of your board on
that, then?

Colonel Raymonn. We concluded that there was no unfairness in
that aspect of the case.

Senator BarowiN. Senator Hunt, do you have any questions on
these points thus far?

Senator Hounr. Might I ask the chairman, what are your inten-
tions
. Senator Barpwin. I thought, Senator, that I would ask permission
of the Senate to resume at 1: 30, so we could continue for at least 214
hours this afternoon, if that meets with your convenience. We have
one witness here particularly who has got to leave on a train at 5
o’clock, and I would like to get to him, get his testimony down so
he won’t have to come again—and, what 1s your situation, Colonel?
Can you give us some time this afternoon ?

Colonel Raymonp. 1 am at your disposal, Senator, and if you pre-
fer

The CuamrMan. Would you

Senator Huwt. I was just going to say, if the colonel was available
this afternoon, then I should suggest that we adjourn now. If not,
my questions will only take a few minutes. I don’t want the colonel
to have to come back again.

Senator Barpwin. Would you have time now?

Senator Hoxt. I think so. _ ‘

. Colonel, I am going to ask you some matters of opinion. Answer
them or not, as you like.

In your first conclusion, that there was a limited use of mock trials,
do you think the terrific crimes that had been committed—that mock
trials were justified in order to secure evidence ?

Colonel Raymonp. Well, as T said before, I think the real vice in
mock trials was the purported establishment of the relationship of
attorney and client, which was then Iater used in some cases, not all,
but in some cases to try to get the man to make a statement to be used
against him.

To that extent, I think it was ilnproper, even in this case.

Senator Huxt. In your second conclusion, that there was a géneral
use of the practice of persuading underlings to talk, by telling them
the prosecution wanted to get their superiors, and was not so much
interested in them, do you think anything was wrong with that?

%olonel Raymonp. Noj not in that particular statement, as you

read it. .
- Senator Hunt. In your third conclusion that physical force was not
systematically- applied in order to obtain statements, but that un-
doubtedly in the heat of the moment, on occasions, interrogators did
use some physical force on the suspect—do you think that there was any
great difference in the physical force that might have been used there,
and the physical force as we know it is used, in some of our local law-
enforcement agencies today ¢ '
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" Colonel Raymonp. Noj 1 do not.
Senator Huxt. I am going to skip this, it is not important,
In (e) yousay:
That the practices referved to in (a), (b), (e), and (d) above, in certain
instances exceeded the bounds of propriety but the board has been uuable to
identify such cases.

In other words, you are assuming there, or you are implying, but you
were not able to definitely fix the responsibility ¢

Colonel Ravmowp. That is perfectly true.

Senator Huwnt. In (f):

That there was a general use of other ruses, strategems, stool pigeons, and
similar practices justified by the difficulty of “cracking the case.”

Is that justified, in your conclusion?

Colonel Rayamoxnp. That is our conclusion, and T think I see nothing
improper in the “other ruses and strategems” that were employed.
L Senator Huxt. Mr. Chairman, I think that is all the questions I

ave.

Senator Barowin. Thank you, Senator.

I think now, we had better adjourn or recess until 1 :30. :
Senator McCarruy. Before you recess, Mr. Chairman, I have got
letter here I would like to read into the record, if I may, unless the

Chair would prefer that I just insert it in the record.

Senator Barowin. Whatever you like.

Senator McCarray. I think in fairness to the chairman of the sub-
comiittee, this should be read into the record.

It is a letter to Hon. Raymond E. Baldwin, United States Senate,

Washington, D. C.
Aprrn, 21, 1949.

Dear SENATOR BArpwin: After yesterday’s hearing on the Malmedy cases, 1
read some accounts of statements I made which would appear to do you a great
injustice. None of the accounts I read misquoted me, but I fear that statements
I made with regard to the attitude of the Armed Services Committee in this case
may have very easily been misinterpreted to mean that I was critical of your
personal handling of this matter.

" As you know, our Expenditures Investigating Committee became concerned with
reports of the Van Roden-Simpson committee and the Army committee, regarding
the methods used by the American Army staff in obtaining confessions, convic-
tions, etc., in the war-crimes cases. When the Armed Services Committee sud-
denly appointed your subcommittee to investigate this matter after our special
investigating committee of the Expenditures Committee had announced its inten-
tion of conducting this investigation, I frankly was very much disturbed by what
I thought was an attempt to head off a complete investigation by our committee
and provide a whitewash of the Army’s prosecution staff.-

However, I am convinced that at least since you have taken over, this situation
does not exist and the efforts of the committee will be directed toward assembling
and clearly presenting all of the facts. I want you to know that I have no eriti-
cism whatsoever of your handling of this investigation. I think you have been
eminently fair and certainly have accorded every opportunity to the Expendi-
tures Committee and the Judiciary Committee to participate in this investigation.

I might add that I think this is one of the most important investigations which
the Senate has conducted for some years. I think it is doubly important in view
of the billions of dollars we are spending in Europe to create good will toward
this Nation and the amount of money and effort we are expending to sell to the
peoples of the world democracy and American concepts of justice.

I thought,in fairness to the chairman, that that letter should be made
a part of the record, because I fear that the comments I made regarding
the authority of the Armed Services Committee, and its attitude, have
been misinterpreted. I was not misquoted in any way; I think there
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was in some quarters misinterpretation to mean personal criticism of
yourself.

Senator Barpwin. If I may say, for the benefit of the record, that
the chairman of the subcommittee appreciates the Senator’s letter and
statement, and I’'m sure the whole subcommittee does, and the whole
Armed Services Committee does.

We seek here only to find the truth and the light, and to benefit by
our experience, so that if we ever have to go through any such circum-
stance and procedure again—God grant we don’t—we will better know
how to deal with them, in the interest of justice and fairness.

Senator McCarrry. I would like to make a suggestion. Apparently
this is going to be a very lengthy hearing and consume many days’
time. I think that, and I realize I am sitting here as an adviser, not
as a part of the subcommittee, T know the chairman is open-minded
on anything that may expedite matters and make the hearing more
profitable. I do think if we would bring in some of the men like
Van Roden or Simpson, some of the court reporters, and have them get
their stories in the record so that when we call, the prosecution wit-
nesses will have something to question them on, I believe we will
progress a lot more rapidly and efficiently.

I think it is a mistake to spend so much time putting in the prosecu-
tion’s defense, in effect, before we know what—I don’t know all the
claims Judge Van Roden or Judge Simpson are going to make, and I
can’t intelligently question many of the witnesses until I know what
this apparently competent body have found, what their statements
will be. If we hear all the prosecution staff, and then bring in Van

- Roden and Simpson, I know we will want to call back all the prose-
cution witnesses.

As T say, I am just offering that as a suggestion.

Senator Bavowin. I may say the reason we didn’t start off with the
two you mentioned, who will be here later to testify, is because they
couldn’t come. We tried to proceed in this whole hearing, on the
basis of taking the reports and affidavits and putting them in evidence,
as to the charges that were made here, and then to give these other
people an opportunity to appear and be heard with reference to the
charges, and the colonel, this morning, very consciously tried to direct
his testimony in that way, to what the charges were in the affidavit
and then to bring out from the hearings and from his study of it,
the study of his commission, what they found with reference to those
particular charges.

Senator McCarraY. I may state, Mr. Chairman, that the affidavits,
as far ag T am concerned, many of them have no value whatsoever.
I have sat as a judge in many criminal cases, and I am familiar with
the affidavits of convicted persons : ‘

Senator BaLpwiN. As a lawyer, you know they lack many essential
things in the determination of justice, in an American court, and
one 1s that these witnesses never appeared, have never been confronted
by those they are charging with serious offenses, have never been
subjected to cross-examination and those two latter things are con-
sidered, in American jurisprudence, vitally essential in the determi-
nation of a judgment or a verdict.

It may be that before this is over, we will want to call some of those
men. I think our first effort will be to explore the situation and find
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whether or not there is sufficient corroboration of their affidavits to
warrant going into the thing further. . :

Senator McCartry. I am afraid the chairman didn’t get my point.

Senator Batowin. I think, so far as we are concerned, as a matter
of policy, since there have been none of these executions carried into
effect it certainly indicates that the military government in Germany
and the military command in Germany has been very careful to see
to it that no executions have been carried out, no death sentences have
been carried out until all of the facts are determined here.

Senator McCarTry. I don’t think the chairman got my thought at
all. We have before us a great mass of affidavits, many completely
worthless, many, as I say, typical affidavits which an accused will
sign after convicted and sentenced. However, we have as you know
I think, a very competent committee of two outstanding judges who
went over and made a very thorough investigation. Rather than our
trying to interrogate the witnesses, based upon some affidavits which
the Van Roden-Simpson committee may have found, I don’t know of
the basis, in fact I know it would be much easier for me and I think
for the chairman, if we first had the story of the disinterested people,
and we know that the prosecution is very interested in that.

Senator Barowin. May I say that we have gotten an answer to a
couple of our letters, and Judge Van Roden and Judge Simpson will
be witnesses next Friday, so we are going to get their testimony then.

I will ask the staff to clear the room so that we can leave our papers
right here. -

(Whereupon, at 12:15 p. m., the committee stood in recess until
1:30 p. m. of that same day.)

ATTERNOON SESSION

(Following the taking of a luncheon recess, the hearing in the
above-entitled matter was resumed at 1: 30 p. m.)

Senator Barpwin. The meeting will be in order. Will the doorman
close the door.

Senator McCarray. Mr. Chairman, before you call any witnesses
there is something that puzzles me very much about these cases and
I thought one of these gentlemen might possibly have the answer.

We were meting out the death sentences on the theory that the shoot-
ing of those American boys called for the death penalty—which is
right. However, I find on going over the case that the generals who
ordered the shooting—the generals who sent the boys out and said,
“I want you to kill all prisoners,” got either 10 or 15 years, I forget
which, and the privates who carried out the orders are being hung.
I am just wondering why a general who orders a private to do some-
thing which we find warrants a death penalty is let off with such a light
sentence, when the private who carries out the orders assigned him
under penalty of court martial if he would not perform them, is to be
hung. It seems to me if the private who carries out the ovders is to
be hung, the general should get the same treatment, if not worse. Do
you get my thought? I just wondered if any of the witnesses here
can tell us the why of such a thing.

Senator Batpwin. I do not know whether that is so in that par-
ticular case.

Senator McCarrry. That is true, isn’t it ?
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Colonel Krris. That is true. General Dietrich, the commander of
the 6th S. S. Panzer Army, was sentenced to life imprisonment; his
chief of staff, who was Kramer, 10 years; and the commander of the
corps—that is, of the 1st 8. S. Panzer Corps, Priess, 20 years.

Senator McCarruy. Could we recall Colonel Ellis for just a minute?

Senator Barpwin. Colonel Ellis is going to be here right along and
we have two gentlemen here whom we are taking away from their jobs.
They are working people and they have to be at work at a certain time
and quit at a certain time. So if you could defer that——

Senator McCarruy. Could I ask the witness who just left the stand
one question so that it follows through with the balance of his testi-
mony, if the chairman does not mind ¢

Senator Barpwin. Go ahead. He is going to be recalled.

Senator McCarrrry. This forenoon you made the statement that
during your investigation of this matter you felt that there was noth-
ing definite proven in regard to the American prosecution staff taking
out the wives of the accused, and that you thought there was nothing
wrong about it. \

I would like to refresh your memory and ask if this is correct.

This is from the testimony of Thon, taken before you, with you per-
sonally presiding. Starting out with an answer: :

ANswER. I was there. I made a mistake and I know it blackened my name
and I feel bad about it.’

QUuEsTION. There has been some discipline?

ANSWER. No; Colonel—

and I do not have the name of the colonel filled in—

was very nice about it to me. However, I feel bad about it every time I
hear it.

Then there is further questioning:

I knew some of the accused and the wives asked that we bring some cigarettes
in to the accused, which happened quite often during the trial. Well, drinking
went on and we took them to the Officers’ Club. There were four of them.

QUESTION. Were they the wives?

Answer. That is right. We took them to the Club one Saturday evening.

QuesTtron. How did they happen to be there? . ’

ANSWER. They came and asked us to deliver some cigareties and cigars to
scme of the accused. ‘

And going on with it: You are aware of the sitnation? The wives
came in and asked the prosecution staff to get them to hand some cig-
arettes to the accused—— '

Colonel Raymoxn. That is——

- Senator McCarrray. And they took the wives down on different oc-
casions to the Officers’ Club and furnished them with liquor?

Colonel Raymonp. They took them down there one night, I believe.

Senator McCarray. One night only?

Colonel Raymonp. I think so. That is all.

L Selnator Barpwin. Mr. Ahrens, will you stand and raise your right
and.

Do you solemnly swear that the testimony you are going to give in
this matter now in question shall be the truth, the whole truth, and
nothing but the truth to the best of your knowledge, information, and
belief, so help you God?

Mr. Amrens. T do.
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TESTIMONY OF KENNETH F. AHRENS, OF ERIE, PA.

Senator Baupwin. What is your full name?

Mr. Arrens. Kenneth F. Ahrens.

Senator Barpwin. Now, will you give us your address?

Mr. Aurexs. 241 Kast Fifth Street, Erie, Pa.

Senator BarpwiN. You are no longer in the armed forces?

Mr. Anrens. No, I am not. : :

Senator Barpwin. Where do you work?

Mr. Amrexs. I work in the G. E., in Erie, Pa.

Senator Baupwin. In Erie, Pa.?

Mr. Amrens. Yes.

Senator Barpwin. During the war were you in the armed forces?

Mr. Aurexs. I was. _

Senator Barpwin. What outfit were you with?

- Mr. Azzrens. I was in the Two Hundred and Eighty-fifth Field
Artillery Observation Battalion.

Senator Barpwix. And were you in the so-called Battle of the
Bulge? - ‘ ’

Mr. Aurens. I was,

Senator Barpwin. And that was in December 1944 ?

Mr. Aurexs. That is right.

Senator Barowin. Can you relate to us what happened in connec-
tion with the Malmedy matter?

And may I preface any statement by saying that I feel that the
committee needs this type of testimony from an eyewitness in order
that we may have in the record the testimony of an eyewitness of
what he did see and know about it, in order that we may compare that
with some of the statements and confessions, to test whether or not
there was something exacted in the confessions that did not occur.

Senator McCarray. May I make a statement, and I very reluc-
tantly make this. In view of the fact that every member of the com-
mittee has agreed, both privately and publicly, that the Malmedy
massacre was one of the most atrocious war crimes that was witnessed,
and in view of the fact that we are all agreed that those who are guilty
of perpetrating such an atroecity should be shot or hung, when appre-
hended, and that that is very gentle punishment for them. I might
say that I seriously wonder why this committee is going about this
task of trying to—instead of investigating the thing we are concerned
with, and that is whether or not we have the right men, whether we
are hanging the guilty or whether we are hanging the innocent—I just
wonder why the chairman thinks that he must prove that there was a
Malmedy massacre and that these young men were shot. There is no
question about that.

I say that very refuctantly. On the face of it, this would appear to
be an attempt to put those of us who feel this thing should be in-
vestigated into the position of appearing to defend the actions of those
German storm troopers—which we don’t.

It seems to me an attempt to again try to inflame the public and
try to create the same situation in this committee which apparently
existed over in Germany at the time of the trials, and get us away
from looking at the cold facts of what our Army was doing, and
trying to induce this committee to say that there was a tremendous
crime, an atrocious crime, and some one must hang for it.
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I say this reluctantly, but I think it is completely inexcusable.

I know I am sincerely interested in hearing the story of this young
man—a young man who was patently very lucky to survive, a young
man with an excellent war record—I am interested in hearing his
story ; but to present this at this time, during this type of investiga-
tion, I think it is just entirely improper.

That is all, Mr. Chairman.

Senator Barowin, Senator, may I say this: We all know there was
a massacre at Malmedy, and it certainly is not the purpose of the
committee to inflame anybody.

However, these confessions which, it is claimed, were obtained by
threats and intimidation and other improper means, contained certain
statements of what happened at Malmedy. ‘

The only way we can ever determine that those statements are pure
fiction and something that was made up by the prosecution, or by the
investigators, and put before these defendants to sign, the only way
we can determine whether or not there was something in those state-
ments that was pure fiction, is to find out from an eyeéwitness what.
actnally did happen.

I have not talked with this young man. I don’t know what he
is going to say about it. But certainly if he is going to testify to
facts that also appear in these confessions, it would be at least some
evidence, and I think very convincing evidence, that these confes-
sions were not made up out of whole cloth if what these Germans
may have said as having happened, or described as having happened
at Malmedy, is corroborated by what men who were there and observed
as eyewitnesses have observed, what some of our own troops have
observed. That would give credence to the fact that after all these

" confessions did contain statements that were true. That is the only
purpose in calling an eyewitness to the atrocity itself; and it is the
only purpose that this committee has.

Senator McCarrry. I might say, Mr. Chairman, in view of the
fact that I happen not to be a member of this committee, and am,
in effect, just a spectator, I certainly do not want to question the
chairman’s method of presenting it any further; and I am very
interested in hearing this young man recount what I think we all agree
is one of the most atrocious war crimes perpetrated in this period.

Senator Barowin. All right, sir.

Will you describe to us where you were, and how you came upon
the scene, and, as briefly as you can, what happened, as you observed it ¢

Mr. Anrens. Well, my entire company of approximately 150 men
was sent out to a town by the name of St. Vith; that is in Belgium.

Senator Barpwin. V-i-t-h?

Mr. Aurens. That is right.

We had been up north at this particular time and they pulled us
out of there and we were being sent on down to St. Vith, and we were
traveling in convoy ; I would say 40 or 50 trucks and jeeps.

Early in the afternoon of this particular day, we approached this
crossroads above Malmedy and there was more or less of a straight
stretch of road as you go through the crossroads. You hit a straight
stretch of road for approximately a mile or two. And at that point,
when we got out on that road, was the first we knew of a break-through
at all, because we were trapped right in the middle of it, and our
vehicles and men were pinned right down on the road from tank fire
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and small arms fire, at which time I got out of my jeep and hit the
side of the road until I kind of found out what was going on.

Senator Barpwin. When you say “hit the side of the road,” do you
mean you got down on the road.

Mr. Amrens. The road was more or less built up level with the
ground, and I crawled out of my vehicle and went down more or less
of a field outside the road, which practically all of the men did, be-
.cleluse if we had stayed in the jeeps we would have been killed right
there. ’

Senator Barpwin. In other words, you mean by that, while travel-
]iing along the road you were suddenly subjected to terrific gunfire of all
kinds?

Mr. Aurexns. That is right.

Senator BarpwiN. Go ahead and describe what happened after
that.

Mr., Anrens. At that time, not knowing-—it was a complete sur-
prise—not knowing what was going on, I made a break for some sort
of a farmhouse across the road for reasons of shelter and so forth, and
I laid there when I was captured. They kept us pinned down until
we were captured.

Senator Batpwin. Do you know how many were captured ?

Mr. Aurens. Well, my entire company, as I said before, was spread
out along this road, and I would say all of them, pretty close to 150,
were involved, plus some stray vehicles that had gone by or come by
at the same time. T mean the road is a through road, and therefore
our troops used it to get back and forth on, and naturally there would
be different companies who had men going through there, and this
also was some way back of the front line. It was probably 5 or 6 miles
in the rear of what we thought was a front line, so I would say it was
a complete surprise being cut down that fast, not knowing what it was.

So as I laid alongside of this farmhouse, we could see these tanks
rolling up the road, and the German troops all spread out through
the fields and woods. They more or less had been waiting for some-
body to come through there because they were that far advanced
through our lines at the time this happened.

So about the only thing we could do was give up. I mean we just
could not fight against tank fire, We had nothing but small arms
and they were using a lot more than that to keep us down. We had
no choice but to throw our arms up and give up.

At that time T got up on the road with my hands up in the air, the
same as the rest of the boys—I could see them lined out all the way
down the road, the road that we came up on. And they proceeded to
get us all in some sort of file and told us to walk back the way we came,
which is what we did during the course of that time. During the
course of that walk back toward the crossroads where we just passed,
which was about half a mile above that, I seenn numerous men that had
already been killed and wounded. Some of them were laying along-
side the road. Some of them were being beat up. Some of them
were being pulled out of the woods—they had gotten into the woods
and were hiding in there, trying to get away from this gunfire, nat-
urally. And they marched us back down this road, in more or less
of a column of men. ’
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When they got us back to the crossroads, they searched us and took
whatever they wanted to. I mean they went through our pockets and
took watches, rings, and wallets—whatever we had on us.

Senator Barowin. Had they taken your arms away from you at
that time?

Mr. Aurexs. We had already thrown our arms up. If we had not,
they would have killed us at that time. We definitely had no choice
of holding our arms, at the time I crawled up on the road. I was
hiding down there at the farmhouse... I was alongside of the farm-
bouse. I threw my gun away down there. If I had come up on the
road with my gun I would have been shot right there.

I take it that is what happened to the men I saw lying along the
road. They still had their guns in their hands when they were caught.

So when they marched us back down to this crnssroads, they, as I
say, they searched us and pushed us all into a field which was a more
or less enclosed cow pasture. I believe it belonged to a farm. There
seemed to be a small farm right there, a couple of buildings off to the
side of the field, and the field ran parallel with the road. It sat right
alongside the road. The fence was no more than 10 or 15 feet away
from us. So we all crawled, or we all were pushed down into the
field, into more or less of a group.

By the time I had got down there, there was practically my entire
company lined vp in that field, ard everything was in quite a turmoil,
and there was a lot of our boys had been hurt then; I mean hit by
shellfire and gunfire, and a few of our aid men were running around
trying to help this man and that man, either tying up the arm or the
leg or something; and stop the pain. And we stood there, not know-
ing just what was going to happen. I mean we had no idea what they
were going to do with us, and I figured it was pretty close to Christmas
and T was thinking about spending Christmas in some camp over in
Germany.

I'mean that is what I had in my mind at that time, a terrible thought,
anyway.

But we stood there for about half an hour, I would say, and at the -
same time they had lined up probably two or three tanks on the edge
of the field, up on the road, and there was probably five or six troops
on each tank, and they mingled around up there on the road. They
watched us, and they told us to keep our hands up in the air. Every
time somebody would drop their hands down a bit we would get a
gun pulled out and they would aim it a little bit and they would tell
us to get our hands up in the air, and that is the way we stood there,
not knowing what was going to happen. .

But at the same time this one tank, that had finally straightened
around up there in the road alongside of the field, one of their men
stood up on top of it—it was either a half track or a tank, T am not
~sure what now.

Well, he pulled out his pistol while I was standing facing him, like

- all of the boys were; we were just massed in a group there, and he

waved his gun in the air a little hit and aimed down into the front of

our group. o '

thSeélator Bavowin. How far were the tanks away from the road
en? :
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Mr. Aurens. Well, I would say 20 feet, 15 to 20 feet at the most,
and he aimed down into our group and he fired once, and T noticed
one of the boys drop; and he fired again and one more of the fellows
dropped standing right alongside of me; and about that same time,
well, T would say all hell broke loose. They just started opening up
their machine guns and they really sprayed us. :

Senator BaLowix. You say the machine guns opened up?

Mr. Aurens. Yes. They had guns. They mounted them right on
their tanks. And at that particular time I turned round and fell flat
on my face.

Well, I think T was probably hit in the first burst or two, because
I can recall being hit in the back the first time as I lay there. Well,
naturally that shooting went on for quite a little while, until they
thought they had killed just about all of the fellows.

I know I didn’t look around. I couldn’t see. I mean I didn’t dare
look around. Just more or less fear, I guess, and numbness.

Senator Barpwin. You were hit by the gunfire?

Mr. Aurens. Yes. One of the first bursts hit me and then I was hit
again. I was hit during the course of the afternoon as I lay there.

And after that happened, I don’t know how long they fired into
us like that, it was quite a little while, they sprayed that group back
and forth. I could tell the way the guns would get close to me and
then back and forth across the group.

Well, after that ceased, I could hear them walking down amongst
the boys that were lying there. And naturally there was a lot of
moaning and groaning, and some of the boys weren’t dead yet. I mean
they were still alive. They had been shot up pretty bad.

Sio what they done, 1 figured what they were doing, you would
hear a stray shot here and a stray shot there, they were walking around
making sure that there was nobody left. Fach time they would hear
somebody moan, they would shoot him ; and there was one particular
time when I could feel, I could almost feel, a footstep right along-
side of me, where one of the boys laid across the back of me, or this
- side of me [indicating] and they shot him. But why he didn’t shoot
me, I don’t know. He must have thought I was dead because I had
been hit in the back and naturally looked like I was dead.

That went on for a little while. T don’t know how long. I mean
time was like years then. I could not calculate very well. But they
must have moved on, and there was troops going back and forth on
the road. This was their spearhead, more or less; it must have been
their spearhead in this drive. And of course they were rushing troops
up as fast as they could on this road, and they were heading to St.
Vith too. That was the same road we were using. And every once
in a while a tank or a half-track would roll by and turn their guns on
us, just for a good time; I mean they were laughing, they were hav-
ing a good time. That is the way it was all during the course of the
afternoon. o

The first quiet spell that we had, I don’t know how long it was after,
after I lay there, I heard somebody whisper in the group that lay
there with me, so I knew there was somebody else still alive, and I
was trying to see if I could feel anything and see if T was alive, which
I wasn’t sure of. And as I say, we could hear them talking up on the
road ; there must have been a few of them left up there ; but somebody
said, “Let’s go!” and at that time I got up and started running towards
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the way I laid. I laid facing away from the road. And I got up.
and started running, and they opened up on us again. They must
have had a machine gun up there. I would say there was a rearguard
left at the fork in the road. They had probably three or four men
up there with small arms and a gun and they started to cut us down
again. But somehow I got into the woods, which was probably a
couple of hundred yards or more away, and trom then on until some-
time that night, before I got onto my own lines, and I got picked up, I
had two boys with me that had been shot up pretty bad. We must
have gone probably 5 or 6 miles that evening before we bumped into
an American captain who was out more or less on a patrol. We had
to take a chance, We didn’t know whether it was our troops or their
troops. They had got all of our equipment, vehicles and clothing, and
we weren’t sure-whether we were bumping into our own men or who.
But we had to take a chance. We were all pretty much shot up and
weak. So we let out a yell when he came by in a jeep on the road, and
we stuck to the woods by the road, as near as we could, and he finally
picked us up. '

He didn’t know whether he wanted to or not. He stopped the jeep:
and turned round and was going to head back; but he took a chance
and picked the three of us up, and we told him all three of us were
wounded pretty bad. ‘

Senator Barpwin. Was that some of your troops ¢

Mr. Awurens. That was two boys that were with me in my own
compainy.

Senator Barpwin. Who were the people that picked youup? Were
they Americans?

Mr. Amrens. Yes. They were Americans. I don’t know what
outfit they were attached to or anything. But I know they were out
trying to find out just how far advanced the Krauts had gone.

Senator Barpwin. About what time of the day did this happen?
Do you recall that?

Mr. Aurens. This happened about 1 o’clock in the afternoon.

Senator Batpwin. And what time was it when you finally got up
and ran? Have you any idea about the passing of time? I would
not be surprised if you did not have, but I wonder if you could give us
any information as to that. .

Mr. Anrexs. Well, T don’t have—I would say probably around
4 o'clock. T mean just guessing, because it was after dark when we
got picked up. L

Senator BarpwiN. And who were these other two American boys
who were with you?

Mr. Aurens. One fellow was a corporal from Pittsburgh. His
name is Velanzi—V-e-l-a-n-z-1.

Senator Barowin. He was in your outfit?

Mr. Aurens. He was in my squad.

Senator BaLpwin. Do you remember the name of the other boy?

Mi. Aurews. I can’t tell you offhand. I don’t know who he was. I
know he was in my companybut I didn’t just know his name.

Senator Barpwin. At the time that they opened up on you with
machine guns, were your hands in the air? ’

91765—49——8
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‘Mr. Aurexs. Oh, yes. We had no arms and we had been captured
for all of an hour before this happened.

Senator Bapwin. Was anything said to you that you could under-
stand? I mean, were there any instructions given to you?

Mr. Aurens. Well, they made a lot of movements. 1 mean, when
they were marching me down the road they wanted to know if I could
drive these trucks of ours, which were still up on the road. They
wanted to get them moved because—so they. could get the tanks
through. I shook my head, “No, I couldn’t drive at all.” Different
things they wanted, that is the way they would ask. They would
motion and shove you around a little bit, if they didn’t like the way
you looked or the way you were standing or the way you had your
hands up in the air.

Senator Barpwin. Was this man that brandished or waived his
pistolgwas he standing in a jeep or tank, or was he standing on the

round ?
£ Mr. Aurens. He was standing; it was more or less of a half track;
it was an open-top track vehicle. They have 4 name for it over there.
I don’t know the name of those vehicles. But they have got a name
for them. - It was more or less of a squad car with tracks.

" Senator Barpwin. Do you know whether any other American boys
got away from that as you did ¢

Mr. Arrens. Well, T know of these two that were with me, and I
know of one fellow that was captured again thut got away the same
as I did. I mean, he got away that night, but he was picked up again
during the night.

He spent the rest of the war in some camp over in Germany. I
don’t know which one it was.

And there were four boys who went back to Europe on these war
trials with me that got away similar to the way I did.

Senator Batpwin. Did you testify in the war crimes trial ?

Mr. Aurens. Yes; I did.

Senator BaLpwin. And previous to that time, the time that you
testified, did you give a statement about, what happened ?

Mr. ArreNs. Oh, yes; more than once.

Senator Barowin. How long before the time that you testified ?

Mr. Amrens. Well, the day that—or the night that I had escaped,
during the night I gave a statement to one of the inspector general’s
aides who was a captain—and I don’t know hisname. He approached
me in one of the aid stations where they had sent us for the time being.

Senator Barpwin. Where were you wounded ¢

Mr. Anrexs. I was wounded in the back,

Senator Barpwin. Through your shoulder or through your lung?

Mr. Aurens. No. Right next to my spine, about haliway down
my back. .

Senator Batpwin. I mean, did the projectile go right through yout

Mr. Amrens. No. It came in here [indicating] and came out over
here [indicating]. '

lSenator Barowin. Then you said you were wounded in another
place.

Mr. Anrens. Well, they were both in about the same place. One
was right alongside the other one. In fact, they cut the whole thing
open from one end to the other and sewed it up again.
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Senator Barowin. Were you ever able to identify any of these
Germans ?

Mr. Aurens. No, I wasn’t, because it was over a year since that
happened before I went back to the trials. Naturally they didn’t
Jook the same men they did when they captured us.

Senator Barpwin. Could you tell what German outfit they were
attached to?

- Mr. Aurens. The only thing we could tell, they were SS men. They
wore some kind of a lapel button, sort’ of a—well, I can’t describe it.
It has got more or less of a streak init. :

Senator Barpwin. Well, it is the SS insignia?

Mr. Amrens. Yes. Some you could see it on and some you couldn’t.
Some had different clothes on. They weren’t all dressed alike.

Senator Barpwin. Have you anything further you want to say
about it, that you can recall ?

Mr, Aurens. I would imagine—there is a boy from my home town
with me that got killed, and his dad was talking to me, and I know
very much he would like to be here hearing this. He is taking it all
pretty hard, and a lot of people have written to me in the past couple
of years to ask me if I ever heard anything of their husbands or sons.
Some of the boys weren’t found. Some of them are still missing.

Senator Barpwin. How many would you-say, to the best of your
knowledge, that were on the ground after they had finished with the
first burst of machine gun fire as you described it.

Mr. Aurens. Well, I would say there was all of 150 men lying there.

Senator Barowin. All of 150 men ?

Mr, AHRENS. Yes.

]mSenator Barpwin. Whether they were all killed or not, you don’t
ow.

Mr. Anrens, I don’t know. And not all, like I say, were from my
company. There were some that were thrown down with us, I saw
so many faces when we were pushed down into the field; they were
pushed down on the same basis when we were in the field, strange
people that I hadn’t seen before.

Senator Barpwin. Senator Hunt, have you any questions?

Senator Hunt, Mr. Chairman, I would like to ask the witness: As
I understood your statement, during the killing the SS troops seemed
to be in a hilarious mood and seemed to be enjoying their work?

Mr. Aurexs. Oh, yes; very much so. '

_ Senator Hunt. Let me ask you if any of those SS troops were, dur-
ing the trial, pushed up against a wall, would you consider that they
were being mistreated, after what they did to your boys?

Mr. Amrens. Noj I certainly would not. I often wish I would
have a chance to push them up against a wall.

Senator Huxt. Do you think that a trial of men of that type, that
~ character, for committing acts such as they had committed, should

be shown all of the rights that we expect today in a civil trial?

Mr. Anrens. No; I don’t. -

Senator Hunt. Do you think that the fact that now 6 out of the 78
that have been convicted may be hung for killing—how many of your
boys? One hundred and fifty, wasn’t it?

" Mr. Aarens. Yes. ,
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Senator Huxt. Do you think that seems to be a very severe penalty
for the price that American boys paid?

Mr. Anrens. I certainly do not.

Senator Hownr. I haven’t any more questions.

Senator Barpwin. Senator, have you any questions?

Senator McCarrry. Not at all. :

But I might say that the prosecution has informed me that not only
this boy, but any of the American boys that have come back to testify
were absolutely truthful. And that despite the inclination they might
have to identify some of those that the prosecution staff said were
guilty, these boys were very careful and did not try to identify any-
one they could not absolutely identify, regardless of the fact they must
have felt very strongly about this; and I think they should be com-
plimented for that. I could conceive that under certain circumstances
they would have gone in and identified anyone whom the prosecution
said was guilty. And for that reason I want to compliment these
young men—this young man and the others—for being as truthful
as they were under stress. :

I imagine that this young man would heartily agree with me that
if there were to be executions, the generals who ordered the privates
to do the killing should not be let off with 10 years while the private
who carried out the order was hung. .

I might say, Mr. Chairman, while this is interesting and provides
part of a Roman holiday here, and is a bit difficult for those of us who
did lose a lot of good friends under circumstances that were analogous
to this, I think 1t is so entirely improper. We are not here to deter-
mine whether or not there was a gruesome crime committed that day.
We know there was.

The questions that have been asked here—the admissions which
the young man has been asked to make—point up the thing that is
the whole purpose of this part of the investigation: It is an attempt to
inflame the public and to intimidate the members of this committee,
if you please, to the end that we cannot honestly and intelligently
and fairly determine whether or not the guilty have been convicted,
or whether or not some of the guilty have gotten away because of some
bungling in that area, or how many of the innocent we have got.

Take, for example, the question asked by my good friend from
Wyoming, the question of whether or not the men should be hung if
guilty of this crime. Why, obviously they should be. Likewise the
mere fact that there was a gruesome crime committed does not say
that we are going to run out and grab everyone in sight.

As I say, the prosecution as a whole, every one of them, have been
very generous in their praise of these young men who went back and
who would be inclined, more than the prosecution, to try to get con-
victions and see that some men were shot or hung for this crime. They
tell me these young men were painstaking in making sure they would
not identify the wrong men, and it seemns to me that this committee
could be at least as honest and fair as these young men who had
that gruesome experience there, in the position that it takes.

As I say, I reluctantly make this statement, Mr, Chairman, but I
do so because I think what we are doing is so entirely improper. '

Senator Barpwin. I have already made a statement on my pur-
pose in asking for this type of testimony. There are just one or two
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other details that I want to ask this witness, because they pertain to
facts that T have heard in one or two of the confessions.

How many different times after the first bursts was it that tanks
went by and fired into the group—do you recall that at all?

Mr. Anurens. I would say probably three or four times.

Senator BaLowin. Then, you mentioned the fact that when you got
up and ran for the woods, you and these two other boys, there was a
detail at the cross roads. Were they German troops?

Mr. Aurens. Yes. '

Senator Barowin, And they fired at you. I think you described
them as a sort of rear guard. ‘

Mr. Aurens. That 1s right.

Senator Barpwin. Were they down at the crossroads?

Mr. Arrens. I didn’t see them. I mean, I didn’t take the time
to turn around and look to see them, but from the sound of the
guns, that is where I would say they were.

Senator Barpwin. The fire came from that direction?

- Mr. Arrens. That is right. .

Senator Barpwix, Ave there any further questions?

Senator Hunt. I would like to ask one more question, Mr. Chair-
man. May I ask the witness: You testified at the trial, if T understood
you correctly; and then did you have the opportunity, or did you
spend any other time within the courtroom while the trials were in
progress¢ Did you watch them closely at all—the progress?

Mr. Aurens. Well, yes; I did. I had been there approximately
2 months before the trials began.

Senator Huxt. You have been very straightforward in your state-
ments, as has been brought out by the distinguished Senator from
‘Wisconsin.

Did you see any evidence of viciousness displayed on the part of the
prosecution? Did you see any improper acts on the part of the prose-
cution in these cases? To put it into one question, Do you think the
men had a fair trial?

Mr. Asrexs. I would say they did.

Senator Hont. That is all.

_ Senator Barpwin: Just one further question. Before you were
herded into this field and fired upon, as you were being brought down
toward the field, was there any abuse offered you by the SS troops—
were you pushed or shoved or kicked or threatened or intimidated,
or anything of that kind ¢

Mr. Amrexs. T believe I said in the first part of this talk that there
was quite a bit of it all the way, all through the march that they
marched us back down this road again. ‘I noticed one of the first
things, when I was captured and brought up onto the road, they were
taking our carbines off of the boys, or up off the ground, and in more
. than one case T had seen them beat them across the back or across
the chest or across the head, or break them up against trees, and that
gives you an idea of the treatment that we had gotten when we were
captured. :

Senator Barowin. At that time there was no doubt in your mind
but what you were a prisoner of war?

Mr. Amrens. There was not any doubt whatsoever.

Senator Barpwix. And your hands were up over your head?
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Mr. Arrens. That is right. :

Senator Batpwin. And you had thrown away your weapons?

Mr. Aarens. That is right.

Senator Batpwin. So you were unarmed ?

Mr. Asrens. That is rnght.

We had no choice, Senator; we had to throw them away or else
we would have been killed right there. Like I said, I had seen prob-
ably 10 or 15 men who had been killed that were laying alongside
the road. ‘ ,

Senator Batowin. As I understand you, you were traveling along
the road with this artillery unit and this break-through came that
took you by complete surprise. There was not any chance of success-
ful resistance, or any chance of any resistance at all ?

Mr. Anrens, None whatscever. .

Senator Barpwin. I think that is all.

Have you any further questions, Senator ?

Senator McCarray. No. ‘

Szanator Barpwin. In the light of what has been said here, I would
like to say for the benefit of the record that in investigating a matter
of this kind it is the province of the committee to keep a cool head
and keep as cool a head as this young man kept, and I am sure the
committee will do that.

On the other hand, I cannot believe that in an investigation of
the Malmedy massacre, when we are trying to discover what kind
of treatment was given to these Germans and what the background
was behind it, what the details were that had been related here, and
what the details were that appeared in the confessions, I cannot
imagine that you would find any more competent witness for an
investigation of this kind than a man who was right there and saw
it all happen. .

I want to thank you, sir, very much, and I want to commend you
for your fine Americanism and your fine display of courage.

Mr. Amrens. Thank you.

Senator Barowin. We will hear the next witness.

Mzr. Scalise, will you stand up? Hold up your right hand.

Do you solemly swear that the testimony you shall give in the matter
now in question shall be the truth, the whole truth, and nothing but
the truth, so help you God? - - '

Mr. Scavise. I do.

TESTIMONY OF D. A. SCALISE

Senator BaLowin. (ive us your full name,

Mr. Scarise. Dominic A. Scalise.

Senator Barpwin. And where do you live?

Mr. Scarise. 104 Orchard Street, Warren, Pa.

Senator Barowin. What do you do? What is your business?

Mr. Scanise. Oil worker in the United Refining Co.

Senator Barpwin. You have come down here at the request of the
committee to testify? -

Mr. Scavise. Yes, sir.

Senator Bazpwin. What is your connection with this war crimes
investigation? When did you first have any contact with it?
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Mr. Scarisk.. Well, it was in the fall of 1945. 1 was a provost ser-
geant at this prison at Schwabisch Hall. That is the first I had con-
tact with the Malmedy case. '

Senator Barpwin. You were in the Army at that time?

Mr. Scanise. Yes, sir; I was.

Senator Barowin. What was your outfit? . .

. Mr. Scarisk. Six hundred and thirtieth TD Battalion.

Senator Barpwin. And what were you?

Mr. Scavise. Provost sergeant.

Senator Barpwin. Provost sergeant ?

Mr. ScaLise. Yes, sir.

. Senator Barpwin. What were your duties in connection with your
position there?

Mr. Scauise. I was to oversee incoming prisoners, prisoners going
out, and the clothing of the prisoners; supervise the feeding and check-
ing the guards, and so forth.

Senator Barpwin. You had the rank of sergeant, you say?

Mr. Scavise. Technical sergeant. : '

Senator Barpwin. Well, Sergeant, do you remember what the date
was that you first came there? You say in the fall of 1945.

Mr. Scarase. That is when T first had contact with these SS trooper
boys.- : '

Senator Barpwin. Oh, yes:

Mr. Scarise. I had come in there, September 45, about.

Senator BaLowin. September of 45; and you were at Schwabisch
Hall then? '

Mr. Scavise. Yes.

Senator Barpwin. At that particular time were you guarding
prisoners there?

Mr. Scarise. At that particular time we had nothing but civilian
internee prisoners. -

Senator Bavpwin. Civilian internee prisoners?

Mr. Scavise. That is all we had then.

Senator Barpwin. When did these SS troopers first come in as.
prisoners ? '

Mr. Scavise. I think it was about October. It was getting kind of
cool weather then.

_Senator Barpwin. Was this a prison for military personnel, or
crvilian personnel, or both ¢

Mr. Scauise. Well, we had a few prisoners of war among the group
of civilian internees. A very few when I first came there. We had 17
generals in there. They were transferred to another place.

_ Senator Barpwin. Well, then, these SS troopers came, you say, along
in October ? o

Mr. Scauvise. That is right.

. Senator Batowin. What was the most number—the greatest num-
ber that you ever had ¢

Mr. Scauise. Well, we must have had around 600, all together.

Senator Batpwin. Were they all SS troopers?

Mr. Scavise. All SS.

Senator Batpwin. And how long were they there?

- Mr. Scarise. Well, as the interrogations proceeded, and they found
somebody that had no connection with this case, they would transfer:



114 MALMEDY MASSACRE INVESTIGATION

them to another prison, and we would get more in, keep getting some
every other day. And then they would kind of weed them out.

Ser;ator Barpwin. When you first came there, did you see Colonel
Ellis?

Mr. Scarise. Not when I first came there.

Senator Batowin. How long had you been there when he came?

Mr. Scarise. Well, shortly after the other groups were there, Colonel
Ellis came down to check the situation over. That is when I first met
him. I don’t remermber how long it was.

Senator Barpwin. Then, after he came, did there come a number of
military and civilian personnel to interview these witnesses?
© Mr. Scarise. Well, they all seemed to arrive about the same time.

. Senator Barpwin. The whole group?

Mr. Scarise. The interrogation group and the investigators and all—
quite a staff—came in at once.

Senator Barpwin. Now, in guarding these German SS troops—
in the first place, let me ask you what kind of a place is Schwabisch
Hall? Give us a little description of it?

Mr. Scavise. The town, you mean?

Senator Barpwin. That is the name of the town, is it ?

Mr. Scavise. That is right.

Senator Barpwin. This was not a hall, as such, but a compound ;
internment camp ? .

Mr. Scavrse. Well, Schwabisch Hall is the town, and the prison
was in Schwabisch Hall.

Senator Barpwin. Well, what was the nature of the prison? Just
-describe it to us briefly.

Mr. Scavise. It was a fairly modern prison, had cement-block walls,
I’d say, about 18 feet high all around it, with these electric doors in
front, double doors.

Senator Batopwin. A regular penal institution ?

Mr. Scaurse. Yes, sir.

‘Senator Baupwin. Built by the Germans?

Mr. ScaLise. Yes, sir. '

Senator BaLpwin. And how many prisoners did you say you had
there? At any one time.

Mr. Scavrise. Well, we must have had about 1,200; around that
number. I am not just exactly sure.

Senator Barpwin. During the time that you were there, what was
the condition of the food? What kind of food was given to these
prisoners? '

Mr. Scarise. The food was always very good. It was American
rations, the same as we were getting.

Senator Barpwin, Would you say it was American rations, just the
same as were issued to American military personnel?

- Mr. Scauise. Not exactly the same as the GI’s were getting, but it
was stuff that the Americans furnished, like dehydrated potatoes, de-
hydrated rice—all American food.

Senator McCarrry. That is the first time I ever heard an Army
sergeant say that the Army rations were good.

Senator Barpwin. He isn’t talking to a commanding officer now.

Were they ample? Was there ever a shortage?

Mr. Scarise. No; we had plenty to eat.
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Senator Barpwin. And the prisoners had, as you observed it—-—

Mr. Scarrse. Yes; they had plenty. .

Senator Barowin. Now, during that time—was there any time
that the prisoners were deprived of food, or put on short rations or
anything of that kind, that you observed ?

Mr. Scanise. Not to my knowledge, there wasn’t.

Senator McCarraY. I missed part of the testimony.

Were you in charge of the messing of the prisoners?

Mr. Scarise. I had detailed a group of civilian internees under the
supervision of the American soldiers, to feed the prisoners. '

Senator McCartaY. You were in charge of the messing?

Mr. Scarise. 1 was to make sure they were fed.

Senator BaLpwin. Part of your duties was to'see that they got fed ¢

Mr. Scavise. Yes, sir. - '

Senator Batpwin. And did any of the German prisoners, SS troop-
ers, ever complain to you or to anybody, to your knowledge, that they
didn’t get their food, or were not being fed, or were put on short.
rations, or anything like that ¢

Mr. Scavise. I never heard any complaint about food.

Senator Barpwin. Were there any complaints about anything?

- Mr. Scarise. Once in a while we would get a complaint. Maybe a
fellow was cold and would want an extra blanket, and we would see
to it that he got an extra blanket.

Senator Batowin. Were they kept under cover and indoors, these
prisoners ? v

Mr. Scavise. Yes, they were. '

Senator BarpwiN. Were they heavily guarded?

Mr. Scarise. We had guards for all cell blocks; two guards for each
cell block.

Senator Barpwin. So the prisoners were locked up in cell blocks?

Mr. Scanise. Yes; they were. '

Senator Barowin. What can you tell us, if anything, about the
treatment? Was there any abuse, any beating or pushing or tripping,
or any physical violence of any kind ¢

Mr. Scauise. T didn’t see anything of that abuse that they were
talking about. I had quite a bit of access to the prison, and 1 never
had any report of anything. '

Senator BarpwiN. How long were you there, Sergeant?

Mr, Scauise. I left in March of 1946.

Senator BarpwiN. And were you there from September 1945 to
March 1946¢

Mr. Scavise. Yes, sir.

Senator BarowiN. Do you know of your own knowledge whether
or not in that period of time these prisoners who were tried for the
Malmedy affair were actually in the prison?

Mr. Scarise. Well '

Senator Barpwin. Do you understand my question?

Mr. Scarise. Will you repeat it
thSenator Barpwin. They were not all Malmedy cases that were

ere?

. Mr. Scavise. We had two different groups. We had some civilian:
Internees, and this Malmedy group. -

Senator BapwiN. You had a civilian group, and you had the Mal-

medy group?
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- -Mr. Soauise. Noj; they were in separate sections of the prison.

Senator Batpwin., Now, during that time, tell us as frankly as you
can, about their treatment. If there was any abuse we would like to
know it.

Mr. Scarzse. There was no abuse. I had nothing ever reported to
me; and generally, I naturally hear about those things, floating around
the prison like I did. T had quite a bit of contact personally with the
5SS men. They never mentioned anything about any abuses. ‘
- 'Senator BarowiN. Wasg there any occasion when any of the guards
.migl;t have beaten any of these prisoners, or mistreated them in any
way ¢

Mzr. Scarrse. At one time, when we first brought prisoners in there,
we did have one of our guards that did rough up a prisoner a little bit.

hSeglator Barpwin., What was that about? Can you tell us about
that ¢

Mr. Scarrse. Well, they were supposed to be quiet after the lights
were out in the cells, and they wouldn’t keep quiet, so I guess he got
into a scrape with one of them, and we found out about it and had the
guard removed.

Senator Barowin. You had the guard removed ?

Mr. Scarise. We put him on as as a prison chaser.

Senator Barowin. A prison chaser?

Mr. Scauise. That was another job we had in the prison.

Senator Barowin. What kind of a job was that?

Mr. Scauise. The civilian internees, they had access to the prisoners;
‘they were under constant guard, and they could go out and do electrical
work or carpentry work, and they had a guard for every five or six
men to watch them, ;

Senator Barpwin. There has been some claims made that men there
had teeth knocked out, were pushed up against the wall, and were
abused in various ways. '

Mr. Scarise. Well, I listened to that this morning, and when those
men first came into the camp, a lot of the men had bad teeth then, and
were complaining about toothache. Then we had to go in at night
-and try to quiet them down, and we used to take them to Stuttgart for
‘dental work.. That was before they even had the first interrogation
-started. ‘

Senator McCartry. You understand the interrogations had been
‘started before they came to Schwabisch Hall? You know they were?

Mr. Scavrse. I didn’t know that. ,

Senator McCarrmy. That has been the testimony. The interroga-
tions started before they were ever brought to Schwabisch Hall.

Senator Barowin. I don’t recall any testimony here to that effect.
My recollection is sometimes faulty. The record will show that,
whether it be so or not. _, ‘

Do you have a letter from the German dentist?

Did you ever know, while you were at the prison there, a Dr. Knorr?

Mr. Scavrse. Yes; I did. ‘ : C

Senator Barpwin. When did he come there?

Mr. Scarise. I am not exactly sure. I think he came about twice a
wweek to take care of the dental work.

~ Senator Batowin. About twice a week?
Mr. Scaurse. I think so.
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Senator Barowin. Was he coming there about twice a week when
you first arrived?
Mr. ScarLisE. Yes, he was.
Senator Barpwin. So that he was there during the time that you
were there?
Mr. Scarise. Yes.
Senator BaLpwin. Do you know anything about him at all? Did
-you ever meet him or talk with him?¢
Mr. Scause. I have talked with him. He used to bring the nurse
right with him. He used to have a nurse that came right along with
him. ‘ .
Senator BarpwiN. How many different times did you talk with
him, would you say? _
Mr. Scauzse. T would say three or four times.
- Senator Barpwin., Did he ever at any time make any complaint to
‘to you about the prisoners having their teeth knocked out, and jaws
dbroken, that he had fixed? . :
Mr. Scavise. No. ’ ,
Senator BALDWIN. You are quite sure about that?
Mr. Scarise. Positive. . )
Senator BarpwiN. Were you in such a position of authority that
a complaint of that kind would normally have been made to you?
Mr. Scarise. It could have been.
Senator Batpwin. I mean, you were there—the provost guard in
charge, were you not, part of the time?
Mz, Scarise. Yes.
Senator Barpwin. And when he came to the prison with his nurse,
did you let him in or go with him or anything of that kind ¢
Mr. Scarise. He had a regular pass to come in, and he knew where
to go. "He went right to the hospital ward. 5
Senator BarpwiN. And you have talked with him, you say?
- Mr. Scavise. Yes, sir. '
_Senator Barpwin. How many different times?
. Mr. Scavise. Probably three or four times.
- Senator BaLowrn. Did he ever personally make any complaint to
You about witnessing any physical abuses on the prisoners?
Mr. Scarise. Noj he never did.
- "Mr. Barpwin: He never said anything to you about having seen
any broken jaws, or teeth knocked out, or anything of that kind?
"~ Mr: Scaurse. No, no. '
Senator Barowin, Of your own knowledge?
~- Mr. ScaLise. Yes. S o
Senator BazowiN. And did you ever hear—this is pure hearsay—
did you ever know of his making any complain to anybody else?
- Mr. Scarzse. The first time I heard about it was this morning, when
1t-was brought up in this case.
Senator Batpwin.- And do you know anything about so-called mock
trials that were conducted ? . :
- Mr. Scarzse. 'Wéll, I had seen the paraphernalia that they used, but
never witnessed one. :
Senator BarpwiN. What was the paraphernalia that they used?
Mr. Scavise. Well, they had a black cloth, and a couple of candles



118 MALMEDY MASSACRE INVESTIGATION

and a crucifix, but that is all T ever did see. I spent my time in different
sections of the prison, taking prisoners back and forth. _

Senator Barowin. There was a mention made of a black hood that
they put over the prisoners’ heads. Was that used ?

My, Scarise. Yes, sir; we used them all the time.

Senator BarpwiN. Why did you use that? ‘

Mr. Scavrise. Well, we were told that they wanted to keep them from
coming in contact with the other prisoners so couldn’t see any other
prisoners—more or less a matter of security. We used to belp hold"
them by the arm to walk with them to see that they wouldn’t walk—
so they wouldn’t get hurt or anything. .

Senator Batpwin. Did you ever see any rope or nooses? You said
you saw some of the paraphernalia they used. What was that
paraphernalia? '

Mr. Scarise. I mentioned these candles and this black cloth and the
crucifix. That is all X had seen of the mock trial things. o

Senator BaLowiIn. Did you ever see any nooses, ropes, or anything
of that kind ¢

Mr. Scarise. No; I did not.

Senator BarpwiN. Any clubs? :

Mr. Scarise. Well, the guards were equipped with little clubs.

Senator Batowin., The guards carried clubs?

Did your guards carry arms?

Mr. Scarise. They were unarmed in the prison.

Senator Barowin. Now, were there cells for solitary confinement
in the prison?

Mr. Scarise. Well—by “solitary confinement,” you mean:

Senator BaLowin. Where they put one prisoner in, all by himself.

Mr. Scarise. We had a lot of those cells.

Senator Barpwin, Did you ever put any of these prisoners in soli-
tary confinement ? .

Mr. Scarise. When we first got these SS-men, we put them by them-
selves, and some we put with two, some with three and some with
four—they were sort of put in different groups. .

Senator Barpwin, Were you ever given any instructions by any-
body that so far as the treatment of these SS troopers was concerned,
it was to be any different than any other prisoner ?

Mr. Scavrise. Well, they were supposed to eat all of their meals in
their cells. They weren’t allowed to go out around the prison yard,
like the rest of them. They were more or less confined to their ceils.
~ They had the same rations that the other ones had, though.

Senator Barpwin. Well, were they ever permitted to get together
in & group ? ‘

Mr. Scanise. Yes, they were; at their interrogations—they had quite
a large room, and I would get notice to take them to a certain place—
the number, you know—and I would put them in this room and when
we got the room full, then we would ship them out. :

Senator Barpwin, I see.

Before they were interrogated, they were kept in solitary confine-
ment, mostly ¢

Mr. Scavise. Yes.

Senator Barpwin., And afterward——

Mr. Scavise. They were sort of put in different sections.
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Senator Barpwin. Did you ever hear any screaming or shouting
or crying or moaning, or anything of that kind, from the prisoners?

Mr. Scarzse. Only one case. We had a young boy there—must
have been about 17 or 18 years old—that was crying and hollering;
and I went to his cell and opened up, and he was kind of afraid. He
had been there alone for a week or so, and he got a little scared, and
he wanted to know what the trouble was, why he was brought there;
so I got one of the war crimes men to talk to him and kind of quieted
him down, and he was all right.

Senator Barowin. Was he one of these SS-troopers?

Mr. Scavise. Yes; he was. _

Senator Barowin., You don’t recall his name; do you?

Mr. Scarise. No;Idon’t. He was a nice-looking boy, about 18 years
old, I’d say. He was just afraid.

Senator Barpwin. Now, did you ever attend any of these mock
trials? I think you said you didn’t. I am not sureif I asked you that
question.

Mr. Scarise. No. I used to see these rooms where they were held,
and I was too busy with the other parts of the prison.

Senator Barpwin. Well, you saw these rooms. What were the

rooms like ? '

"~ Mr. Scauise. Well, they were—the war-crimes branch had a special
part of the prison to themselves. The rooms were different sizes.
Eome were maybe 10 feet by 6 feet, some small rooms; some were a little

igger.

© Senator Barpwin. There was a statement here this morning, I think
from Colonel Raymond, to the effect that a Major Fanton issued some
order concerning the treatment of these prisoners. Do you recall what
that was, Colonel ¢

Do you have that order there?

Colonel Raymonp. Yes; it is in my report.

Mr. Caamsers. Is that No. 2—your regulation No. 2¢

Senator McCarruy. Page 6 of your report.

Senator Barowin. Do you have it there?

Senator McCarruy. Yes.

Senator Barowin. These rules governing interrogation—I don’t
suppose you would know anything about that?

Mr. Scavise. Not too much ; no.

Senator Barowin. Were there any instructions issued by the com-
manding officers, as to the treatment of these prisoners?

Mzr. Scarise. When the SS-men first came in we were briefed very
shortly by Major Fanton as to how to treat the prisoners, and who they
were supposed to come in contact with, and so forth.

Senator Batowin. What did he tell you when he briefed you?

Mr. Scavise. That they were not supposed to come in contact with

-other groups of civilian internees. They were not authorized—see, the
German civilian internees were always available at feeding time, and
we didn’t want to have any communication between the two—that is
one thing; and then also, about these black hoods we were supposed to
use.

Senator Barowin. Were there any other instructions given, other
than that? ‘

Mr. Scavuse. I believe that is all T can remember.
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Senator Barpwin. Just one final question:

This, Sergeant, is a pretty serious business, because in a sense the
reputation of the Army and the reputation of the country is at stake.
I want an absolutely truthful answer, and I think you have tried to be
absolutely truthful.

At the time that. you were there, do you know of any case that you
haven’t told us about, now, where there was any abuse of any kind,
physical violence, threats, intimidation, withholding of food, or any- -
thing of that kind, that you would consider cruel and inhuman in
any way, shape, or manner %

Mzr. Scarise. No; I donot know of any case.

Senator Barowin. You have told us all you know about it?

Mr. Scanise. Yes, I have.

Senator BALpwin. Any questions, Senator Hunt?

Senator Huxt. I would Iike to ask a few, Mr. Chairman.

Generally speaking, Sergeant, you were quite familiar with what
was going on around Schwabisch Hall, were you, in the prison ¢

Mr. Scavise. Yes, sir.

Senator Huxt. Did you have any personal contact with these SS
troops in the prison? ‘

Mr. Scarise. Oh, yes.

" Senator HunT. You saw them from day to day?
"~ Mr. Scavise. Saw them and talked with them.

Senator Hont. From day to day?

Mr. Scause. Yes.

Senator Huxr. Did you attend any sessions of the trial?

Mpr. Scarise. Noj I did not.

Senator Hont. NOW around an Army camp of th‘tt type, no doubt
your groups got together and discussed informally, among yourselves,;
what was taking place and what was going on, didn’t you?

Mr. Scavise. Well, more or less; yes.

Senator Hunr. During those conversations and discussions, do you
remember any of your men under you, telling-of any of these acts
of torture that supposedly were being committed on these prisoners?

Mr. Scarise. Noj I never heard that subject discussed.

Senator Hount. From your general knowledge of the sithation
there, would you say that there was or there wasn’t any systematic
physmal torture applied, to get confessions?

Mr. Scarise. I think those prisoners were treated pretty good. I
mean they were treated—well, better than they should have been-
treated.

Senator Huxt. You, yourselt, don’t know of any threat made to the
prisoners by the interrogators?

Mr. Scarise. Noj; I do not.

Senator Hun. L assume you were not present at the interrogations?

Mr. Scarise. Noj; I just dropped in once in a while.

Senator Hont. Now, ‘when these hoods were applied, were they ap-
plied viciously or gently, or applied normally? Did the prisoners
suffer any physical torture while the hoods were in place?

Mr. Scanise. Noj; they would throw the hoods over their heads, and
thet was about all there was to it.

Senator Hunt. Now, thisis a questlon of your opinion and you can
answer it, or not, just as-you wish - e
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Do you think from your knowledge, the interrogators were justi-
fied—within your knowledge of what took place—of having the mock
trials and things of that nature to get these confessions? Do you think
they were justified? ’ '

Mr. Scavrse. 1 think they were.

Senator Huxt. Now, this boy that you speak of, that was crying out,
do you think that was a result of some threats or some tortures, or was
the boy just in a condition of hysteria and afraid?

Mr. Scavise. The boy had never been interrogated yet. He had
been waiting for several weeks; and he was a little bit afraid, and he
wanted some consolation, wanted to know why he was there, and so
forth, and we did straighten him out. He had never been talked to
before—just brought in there and: ,

Senator Huxrt. Would you say, in talking with this boy, that you
were sympathetic with him %

Mzr. Scarise. I kind of felt sorry for that kid, because he didn’t look
like the type that—he was an awful young kid, and he was a little bit
scared. .

Senator Hunt. Now, when you were briefed by your commanding
officers, when these SS troops eame in, did your commanding officers
say anything to you about not using physical torture of any kind ¢

Mr. Scavise. Well, they told us, just mentioned how they wanted
the guards set up, and mentioned about the feeding of the prisoners,
and things like that; didn’t mention anything about physical vio-
lence. We didn’t bother with that anyway. I told you of the one
case we had.

Senator Huxt. Mr. Chairman, the Senator from Wisconsin made
a statement awhile ago.that I am interested in also, and I wonder if
the staff cannot find out for us why it was that the general got some-
thing like 10 years, while these other prisoners, some of them, are get-
ting the death sentence? I would like to have just a brief statement
on that situation. :

Senator Barpwin. Well, I think, Senator, that is a good point, and.
that is one of the things very definitely that this committee
ought to go into, because, of course, one of the claims made in all of
these criminal trials was by the officers, as I recall reading about it,
was that they simply were obeying military orders. Obviously, these
men may have been only obeying military orders, too. That is one of
the things I think we will, before this hearing is over, have to go into.
pretty thoroughly.

Senator McCarrry. I have some questions.

Senator Barowin. Are you all through?

Senator HunT. Yes. ;

Senator McCartaY. I don’t clearly have in mind what your duties
were at Schwabisch Hall. Your title was what?

Mr. Scaurse. Provost Sergeant. :

. Senator McCartay. Now, what were your duties? This may be
repetitious, but I want to get it clearly in mind. :

Mr. Scavise. Taking care of the incoming prisoners——

Senator McCaxgriy. Taking care of issming——

Mr. Scavise. Issuing things, put them in certain cells and taking
their papers into the office, that they had with them.
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Senator McCartay. In other words, you processed i 1ncom1ng pris-
oners ?

Mr. Scarise. That is right.

Senator McCartay. And you processed outgoing ¢

Mr. Scarise. Outgoing.

Senator McCarray. And you had an office for that, T assume2

Mr. Scavise. Yes.

Senator McCarray. How many enlisted men were helping you in
that work?

Mr. Scauise. Ihad two assistants with me, and there were two other
American boys in the office, doing the typing and clerical work, plus
two German women doing typmg in German.

Senator McCarrrY. Then, did you have a mess sergeant to take
care of messing?.

Mr. Scauise. We had a regular man in the kitchen, head cook.

Senator McCarriry. Who was the mess sergeant ?

Mr. Scavise. It was a German civilian.

Senator McCarray. And how many attendants dld you have in
Schwabisch Hall—how many people?

Mr. Scarise. We had roughly—I would say at the most probably
1,200.

Senator McCartay. One thousand and two hundred prisoners, and
how many calls were there, just roughly?

Mr. Scavse. Well, there weren’t enough cells for those prisoners.

- We had to put some ‘of them in two or four to a cell. We were too
- crowded.

Senator McCarray. I understand all the Malmedy cases were kept
in solitary until after their interrogation was completed?

Mr. Scavise. Not all.

Senator McCarrry. Not all?

Mr. Scartse. What ones we would be able to.

Senator McCarray. Was it any part of your job to visit the—how
many cells did you say there were?

Mr. Scauise. I don’ know, exactly.

Senator McCartry. Roughly three or four hundred?

Mr. Scarise. There must have been 600, at least.

Senator McCarray. But it wasn’t one of your jobs to go around
- personally and inspect the cells for the prisoners, I assume?

Mr. Scarrse. I have done it.

Senator McCartay. But during the course of the day that wasn’t
your job,to go around and make a personal inspection ?

Mr. Scavise, No; it wasn’t.

Senator McCarrrry. You had a camp commander: whose function
that was?

Mr, Scavise. Yes. .

Senator McCarray. Who was the camp commander ¢

Mr. Scavise. At the time I left?

Senator McCarrry. Yes. Who was he?

Mr. Scavise. Captain Evans.

Senator McCarrry. And who was, when you first came?

Mr. Scarise. Captain Torme?

Senator McCarray. Was there a camp commander by the name of
Karl Diebitsch ?
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Mr. Scavise. He was the German msn, the civilian intérnee.

© Seiiitor MCCARIHY How many men did you have’ w01k1no under

ou?
Y Mr. ScavLISE. \Ve had p0551bly four or five hundred c1v111a11 1ntern-
ees we had access to for any kind of work.

Senator McCarrHY. Who was in dirvect charge of the guard? Who
svas the officer of the guard? ;

" Mr. Scavrise. Lleutenant Owerns was in cliarge of the guard.

Seénator McCarray. You were, not in charcre of postmo or reniov-
ing the guard, were you?!

M. SCALISE Noj; that was taken care of by the first sergeant at
heddquarters.

Senator McCsrraY. So then, as T’ understand 1t your principal
function was in charge of the ofﬁce Work of processing incoming and
outgoing prisoners?

Mr. ScaLisE. Yes; sir.

- Seiiator McCarrry. Younever took any pfut in the 1nte11‘ooatlons7

" Mr. Scarst. Noj I did not.

Senator MoCarriry. And you had no functlon at all connected with
that ?
Mi. Scause. No. I just cooperated with them, as far as moving
pusoners back and forth, and seeing that they were, when they were
moved to different——

Senator Barpwin. May I 1nte11upt just 4 minute right there?

Senator McCarray. 1 would like to finish, if I may. I would
appreciate being dllowed to examine without 1nte1‘1‘upt10n I have
not interrupted the chairman or Mr. Hunt. I think this is tremen-
dously important. If the chairman thinks——

Senator Barpwin. Not at all; but there is just one point right in
connection with that thing thaf I wanted to ask this witness, since
I have given you the prlvﬂefre of doing so on every occasion.

The questlon is this: I am going to , ask this question if you don’t
mind

Senator McCarray. May T make the record clear? May I ask this
consideration of the chair, with the exception of this question I am
going to ask now, unless the Chair thinks T am not being fair to the
witness, that you do allow me to continue my exannnatlon because
some of these witnesses who will appear here will be interested in
either—in favor of the prosecution or the defense. I think in those
cases it is very important that the Senator who is doing the question-
ing be allowed to continue uninterruptedly until he finishes. I would
very much appreciate that consideration from the Chair.
~ Senator Batowin. I have given you every consideration, and intend
to show you every courtesy, and there is no reason for having an argu-
ment about this at all; but I have permitted you to inter rupt me when
I was questioning, and T certamly shall not interrupt these witnesses
or 1nterrupt your questions in any \V‘ly to try to help the witness, if
that is the inference.

This is simply a question

Senator McCarray. I wanted to make the record

Senator Barowin. The question now is this: Was it up to vou to
move these prisoners around from one place to another?

91765—49—9
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Mr. Scarise. To see that they were moved. _

Senator Barpwin. And along the line of questions that Senator
McCarthy has asked, was it part of your job to take these prisoners to
and from the places where they were being interrogated ¢

Mr. Scarise. That was part of the job. ’

Senator Barowin. How often did you do that?

Mr. Scarise. Whenever they—we had a special phone in my office.

~When they wanted a man moved from a certain cell, we would look’
in our records, find out where he was locatéd, and we would move him.

Senator BarpwiN. In connection with the mock trials, did you take
the witnesses to and from there ?

Mr. Scarise. Well, we took them to certain rooms all the time, and
then the guards that were stationed there would move them where the
investigators wanted them. They always went to a certain room first.

Senator Bapwin. The point was, when they were through interro-
gating the witnesses, did you bring them back to the cells ?

Mr. Scarise. Well, when they were ready to be removed, they did.

Senator Barpwin. What was their condition under those circu-
stances? Did you ever observe anything with reference to their con-
dition after they had been interrogated ? o

Mr. Soarise. They looked just the same to me, when I brouglit them
back, as when I brought them over.

Senator Barowin. That is all I wanted to ask; sg it seems to me a
perfect logical question came in mind while you were making that very

oint. .
P Senator MoCarraY. So that T will have this correctly in mind, you
would be asked by the War Crimes Branch, if I have the information
corre({:ltly in mind, to have certain witnesses moved to a certain room;
right? '

Mr. Scavise. That is right.

Senator McCarray. From that point, the guards would take over?

Mr. Scarise. They would move them around wherever the War
Crimes wanted them. .

Senator McCartrY. All right.

Now, how many of the SS troops did you have in the prison, roughly,
at one time? .

Mpr. Scavrise. In the whole prison?

Senator McCartHY. Yes. : :

Mr. Scarse. We started out with between 400 and 500 coming in
there at certain intervals. They came in by convoy.

Senator McCartrY. Now, when one of the prosecution staff would
want 2 man moved, the request would come to your office in writing?

Mr. Scauise. Or by telephone. ) ,

Senator McCarraY. And you would phone some of the men and
tell them to make them move?

Mr. Scavise. I had my assistants; if I didn’t go, one of the other
boys would make the move.

Senator McCartaY. Now, you understand that at the time you
were in charge of these men—I understand, rather—you had no way
of knowing which were guilty or which were innocent; right?

Mr. Scavise. As things went on, I could get an idea who was kind
of guilty, there. '
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Senator McCArTHY. But, so far as you were concerned, until their
trial, you were not in position to decide? .

Mr. Scanise. No; I couldn’t decide.

Senator McCarray. You made a statement that interested me very
much. You said you thought these men were treated too well.

Now, if you were in charge, how would you have treated them?

Mzr. Scavise. Well, I was more or less in charge.

Senator McCarray. You said you thought they were treated too
well. I assume you are referring to both the men that were guilty,
and the innocent—anyone accused of war crimes—you think were
treated too well, fed too well, given teo much clothing, should not
have been kept in solitary long—in what way would you have made
the treatment worse ?

Mr. Scarzse. T didn’t say “make it worse.” o

Senator McCartHY. You said they were treated too well. In what
way? Too much food, too much clothing? In what way were they
treated too well? '

Mr. Scarise. After considering what they did, I was using that
as the basis for my statement; what they did at Malmedy. That is
the reason I mentioned that.

Senator McCartiy. In other words, you are working under the
assumption that anyone brought in, accused of being at Malmedy,
was there, and should have been treated -as though they were guilty?
Tlat is the thought; that is the thing that disturbs me.

We all agree with you, when you get the men that are guilty, whether
the man signed the order which said “Kill all American prisoners”
or whether the men pulled the trigger should be hanged or shot. We
are very much concerned about the attitude, that once a man has been
tagged, the sergeant, PFC’s, and second lieutenants can take it upon
themselves to mete out the punishment. You say they were treated
too well. I was just wondering in what way.’

Talke the boy that was in solitary for 3 weeks, who started to scream;
an 18-year-old kid, in ‘the middle of the night. You had no way of
knowing whether he was guilty or innocent.

Mzr, Scarise. No.

Senator McCarray. No way of knowing whether he was at Mal-
medy or a hundred miles away.

Mr. Scarise. No. _

Senator MoCartay. Did you think his treatment was too good ?

Mr. Scarise. He was like the rest of the prisoners.

Senator McCarrry. You didn’t think he was being treated too
well ¢

Mr. Scarise. He was treated the same as the rest of them. All
were the same, except he was a boy that was a little bit afraid.

Senator McCarray. I don’t want to badger you here too much,
but this is an important point: You don’t think that kid was treated
too well, that was put in solitary? You don’t think he was treated
too badly? '

Mr. Scauise. Noj; he was treated all right.

Senator McCarruy. Now, is there anything you would have done
if you think he was treated too well—I am trying to find out-why
or in what way you think the defendants were treated too well, if
you know of any way—strike that question.
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~ How long—first, let me ask you: What was the average age of the
defendants 1n the war crimes cases?

Senator Batowin. May I interrupt? Wae have a schedule of all the
ages. It would help you. ' o

Senator McCarrry. I will look at it after a bit.

Do you have any idea what the average age was?

Mr. Scarise. I would say the average was about 27.

: Sel}eator McCarrry. Did you attend any of the interrogations:
there?

Mz, Scavtse. No; I didn’. - :

Senator McCarray. Did you attend any mock trials?

Mr, Scavise. No, sir. ,

Senator McCarrry. Did you know the mock trials were going on ?

Mr. Scavise. Well, T had seen those candles and things, and I knew
they were there for some purpose; but I didn’t pay any attention to it.

Senator McCarray. Were you in charge the night one of the
men committed suicide ?

Mr. Scavise. Yes. Well, I was in the barracks at the time.

Senator McCartry. In the barracks at the time?

And are you aware of the fact that the clainm was made by the other
inmates of the prison that he did considerable screaming and shout-
ing and making statements before he committed suicide? Are you
aware of that?

Mr. Scavise. Well—

Senator McCarray. The next morning did you hear that?

Mr. Scartse. This man that committed suicide was not an SS man.

Senator McCarruy. He was one of the Malmedy defendants. Iam
asking you this question: Were you aware of the fact—you were still
in charge—that this man did a lot of shouting, along in the morning,
before he hung himself? Were you aware of that?

Mr. Scaruise. No, I wasn’t aware of that.

Senator McCarriiy. Did you-hear anything to that effect the next
morning ? '

Mr. Scavise. I just heard that someone killed himself during the
night.

Senator McCarrmy. Did you go back to the cell in which he had
killed himself? :

Mr. Scarse. It seems to me, the officer, Captain Evans, and all of
us, went back there.

Senator McCarrray. Wasn’t one of your jobs to make an investiga-
tion of that case?

Mr. Scavuise. No. It was up to the camp commander.

Senator McCarrry. Yousald younever heard any screaming. Did
you know that there was a lot of screaming that night?

Mr. Scarise. No; I didn’t.

Senator McCarrmy. So then, if I have this picture correctly in
mind, you were simply the sergeant in charge of processing incoming
and outgoing prisoners. You had no connection whatsoever with the
confession team, with the prosecution; your job was merely to move,
have men moved, from one section to another when they asked you to,
and your men did not move them to the interrogation room or mock-
trial room, you moved them to a room at which the guards took over?

Mr. Scavise. That is right.

Senator McCartiry. From then on the guards made the moves?
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Mr. Scarise. The regular guards did that part of the work.

Senator McCarrry. I have no further questions of this witness,
Mzr. Chairman,

Senator Barpwix. We might put in the record at this point, that
there were 73 accused, ranging in age from 18 to 54 ; three were 18 years
old; all of their sentences were disapproved by General Clay. Six
were 19 years old; all of whose sentences were reduced by General
Clay. Forty-two were 20 to 25 years old ; 12 were 28 to 80 years; and
10 were over 30 years. Twelve death sentences were originally ap-
proved by General Clay, with ages from 23 to 37, averaging 27; six
death sentences were finally approved by General Clay, ages from 23
to 87, average 28. :

Senator McCarrtry. Mr. Chairman, may I ask this—I know this is
one thing apparently you and I and Senator Hunt see eye to eye on:
Am I correct in this, that those boys of 18 and 19 had sentences that
averaged much higher than the general who was found guilty origi-
nally of signing the death order to the effect that they were to take no
American prisoners; that they were to shoot all prisoners, whether
they were disarmed or had their handsin the air, or not?

Senator Barpwix. I don’t know.

Senator McCarrry. Does your staff?

Senator Batpwin. Well

Mr. Caampers. We will make a complete study and give it to you
and put it in the record. That is, a copy of the schedule of punish-
ments for all 73: but to my knowledge now, your statement is abso-
lutely correct. T do not know whether we have yet developed whether
there were any written orders saying “Iill all Americans,” but the
people responsible, the commanding general, did not receive a death
sentence in these cases. )

Senator McCarrry. Am T correct—I may be wrong, but I am ask-
ing—am I correct that the crime which those commanding generals
were tried for, the crimes for which they were found guilty, was giv-
ing the order to kill these Americans?

Mr. Cizamprrs. That I will have to check in detail and report later.

Colonel Errrs. They were all tried under the same specifications;
all joined. Co

Senator Barowix. Is this a copy of the specifications?

Senator McCarriry. May I ask, Colonel Ellis: Am T correct that
the crime for which the two generals were found guilty was giving the
order that culminated in the shooting of the Americans?

Colonel Erris. General participation, was what it was. There was
one specification in which it was alleged that acting with community
and with common intent 74 people had murdered 750 Americans and
150 civilians. T

Senator McCartHY. Am I correct, if the generals were not there to
take part physically, but were found guilty of having issued the
order— .

Colonel Errrs. T am not sure of the exact words, but the count was
to that effect; because they were not physically present at any of the
shooting. ‘ :

Senator McCarrmy. Is that what you were prosecuting them for?

Colonel Erris. Yes.

Senator BaLpwix. Were there any executions carried out at the
prison, of any kind ? s
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Mr. Scanise. No, there were not. )

Senator BaLowin. Some reference was made by affidavits by the
Germans that they were put in death cells. Were there some death
cells? :

Mr. Scarise. They had a solitary cell that they never used. It was
in a basement of the prison, in one of the cell blocks. They used to
use it years ago for prisoners, but we never used it.

Senator Barowin. Did they ever use it while you were there ?

Mr. Scaumse. No, we didn’t. ’

Senator Barpwin. There was also a claim made that these German
prisoners couldn’t get any drinking water except from the toilets.
‘What can you say about that?

Mr. Scarise. No; they were served water. They had no running
water, but they were given water by the guard when they wanted any
to drink. .

Senator Barowin. What orders were issued about drinking water
for them, can you tell us that?

- Mr. Scarise. There was no striet order issued, but they could have
it whenever they wanted.

Senator Barowin. Did you have a detail whose duty it was to get
them water?

Mr. Scarise. A patrol, all the time, with the water available.

Senator Baowin. Was there a toilet in each cell?

Mr. Scaurse. Yes, there was. .

Senator Bauowix. There is also the charge made that some of these
hoods had blood and hair on them, and things of that kind. What
can you tell us about that? .

‘Mr. Scarise. I never saw any.

Senator Barpwin. Did you ever handle any of these hoods?

Mzr. Scarise. Yes; I handled quite a few of them.

Senator Barowin. In what condition were they kept ?

Mr. Scavrise. When we finished using them, we put them on a bench,
and when we would take a prisoner, we would take a hood or two, or
how many we would have to take.

Senator Baupwin. Did you ever wash or ¢lean them ?

Mr. Scarise. Well, I think they were cleaned once in the laundry.
Part of them were; while we used half, they used to clean the other
half up. We had our own laundry there.

Senator Barowin. Did you ever see any blood ?

Mr. Scaurse. I never did.

Senator BaLowin. How about the clothing of the prisoners?

Mr. Scavtse. They had a complete change of clothing every week,
clean clothes.

Senator Baupwin. What kind of clothing was it?

Mr. Scavise. It was regular German Army clothes.

Senator Baowin. Do you have any further questions?

Senator McCarrray. I haveoneor two. I don’t think they will mat-
ter too much. :

Now, there was what you referred to as a death cell; is that right?

Mr. Scavise. There was. It was in the basement of the one, one
of the cell blocks.

Senator McCarrray. And that term was used because of the history
of it, you say, rather than because any men about to be executed
were put in that cell?
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Mr. Scavise. It must have been. 1t was shown to me by one of the
civilian internees. I never even knew it was there.

Senator McCarray. Do you know whether or not any of the de-
fendants in this case were quartered in that particular cell ¢

Mr. Scarise. No, nobody was ever quartered in there.

Senator McCarray. You are sure of that?

Mr. Scarise. I am positive.

“Senator McCarray. I wonder what this term in the Army report
means, when it says “There is no evidence, apart from the use of the
term, that the accused was threatened with death by being placed in
that cell.”

The Army report apparently finds that this death cell was used,
but that the individual was not threatened with death when he was
put in there. You tell me this cell was never used, and you didn’t
know it was there; is that right, until a civilian told you?

Mr. Scavise. That is right.

Senator McCarray. So you wouldn’t be in a position to know if it
was used or not? ’

Mr. Scarise. It was a secluded place beneath the cell block. I am
sure it was never used. :

Senator McCartaY. Do you think that report of the Army is
wrong ?

Mr. Scartse. In respect to that cell, it must have been, because in the
cell they had a machine shop and machinery and equipment.

Senator McCarraY. One other question: You had nothing to do
with the medical end of the operation at this camp, kad you?

Mr. Scavise. Well, in a way.

Senator McCartry. You had a doctor there, did you?

Mr. Scavise. We had a German doctor and American doctors.

Senator McCartHY. And who did you say was the commander ¢

Mr. Scavise. Captain Evans. '

Senator McCarrrY. And was there a regular doctor at the prison?

Mr. Scarise. There was one—two different doctors; one was there
and he left, and we had a Captain Karen, who was a medical doctor.

Senator McCartay. Did the doctors ever report to you personally
asto h(?)w they treated their patients? That wasn’t their job, to report
to you!?

Mr. Scavise. They used to make reports to us and tell us if they
needed medical attention at Stuttgart, of what should be done.

Senator McCartHY. If 2 man was to be transferred, or needed
treatment, you got that word?

Mr. Scavise. That is right.

Senator McCarraY. If a dentist came in and fixed a man’s tooth,
or pulled a tooth, he didn’t report that to you?

Mr. Scauise. No, the dentist, see, he only took care of the civilian
internees in the prison. We had our dental work done in Stuttgart.

Senator McCarruy. How about the dentist named Knorr?

Mr. Scavise. He was a civilian in the town of Schwabisch Hall.

Senator McCarruy. He would come down and treat a man’s mouth,
you say ; he would come in twice a week?

Mr. Scavise. Yes.

Senator McCarray. And he would come back and report to you the
humber of prisoners he treated ? .

Mr. Scavise. I never had any report from him.
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- Senator McCarray. It wasn’t his function to report to you? -

Mzr. Scauise. No, sir.

Senator Barpwin. Did you have a hospital in connection with the
prison ?

Mr. Scarise. Yes, sir.

Senator Barpwin. Was the health of the prisoners watched?

Mr. Scavise. Very closely. -

Senator BaLpwin. Are there any further questions of this witness? .

My, Cuanmeers. Sergeant, were the SS prisoners treated in the prison
hospital ?

Mr. Scavise. Noj they were treated in Stuttdalt at the general
hospital.

Mz, CaamBERs. Who was treated in the prison hospital ?

Mr. Scanise. Just the civilian internees. They were not allowed to
come in contact with the German doctors.

Mr. CramBrrs. Wasn’t it true that some of the medical personnel of
the prison hospital on occasion treated.the SS prisoners?

Mr. Scavrse. We had one case. It was a case of emergency. One
of the SS boys was having some severe pains, and we couldn’t locate
the American doctor. He was out some place, so the guard took it upon
themselves to get this German doctor to treat him, and then we finally
sent the boy to the hospital in Stuttgart. That was the only case we
had. It was a case of emergency.

Mr. Cramsers. With that one exception, then, the medical personnel
of the prison hospital had no contact with your SS prisoners?

Mr. Scavase. That is right.

Mr, Crameers. Thank y you.

Senator Barpwin. What about cigarettes for the men when they
were confined? Did they have smokes?

Mr. Scarise. We had a ration for them. They had Bull Durham
tobacco and this canned tobacco.

Senator Barpwin. Did you give them many cigarettes?

Mr. Scavise. No cigarettes. These roll-your-own type.

. Senator Barpwin. Any further questions, Senator? :

Senator McCarray. I would like to clarify this testimony. I would
like to.-ask the colonel : Is it your opinion that all of these SS men were
kept in solitary from the time they arrived at Schwabisch Hall until
you completed your interrogation ? :

Colonel Erris. Unless we brought them in  first. I think that sched-
ule that can be found some place would show who were allocated.
Some were put in individual cells, and some were put in with others;
two, three, or four. Tthink he described it pretty well. Major Fanton
would be able to give you the right information, better information
than I could, because he was there when I arrived.

Senator Barpwix. Thank you very much, Sergeant.

Mz, Scarise. Would this letter be of interest in the case? ‘

Senator Batpwin. Here is a letter from Karl Kronmuller, Stutt-

gart-S. My German isn’t as good as it was in 1912.

Who is this letter from?

Mr. Scavise. He was one of the civilian internees that was dis-
charged while T was there, and we became very close friends, and he

wanted my address and I gave it to him.

Senator McCarray. What does it say?
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Senator Barpwin (reading) :

Dear Me. Scalise: I hope you are in good health-enjoying civilian life, How
-you remember, I was the first helper from Mr. Diebitsch in Schwabisch Hall,
Sometimes if I see friends we speak about old timeg in Schwabisch Hall. It was
a difficult time for us, and we remember, how you were always human and good
to us. How is business going there? Are you content? As to us, there are still
many difficulties, of course. The last ones of us returned to liberty in 1948;
some ones are in their old professions, other, as I myself for instance, live in
business.

Diebitsch paints and sells, Rheinwald is an insur ance agent. I hope to receive
good news from you.

With many regards,

Sincerely yours,
. KarL KRONMULLER.

And he was a prisoner?

Mr. Scarise. He was a prisoner.

Senator Barpwin. Who is Diebitsch?

Mr. Scarise. He was camp commander.

Senator Barpwin. The general? -

Mr. Scarise. A full colone]

Senator Barpwin. And Rheinwald ?

Mzr. Scarise. He was an interpreter.

Senator Barpwinx. Well, that shows the spirit upon which the future
of the world and world peace has to eventually rest.

Mr. Scauise. I thought it might be of inter est

Senator Batpwin. It is of interest.

Thank you very much for coming. -

I would like to call Mr. Ellowitz now, because he is another civilian
witness brought here from New York.

Mzr. Ellowitz, will you raise your rlght hand and be sworn, please?

Do you sear that the testimony that you are going to give in the

matter now in question shall be the truth, the whole truth. and nothing
but the truth, to the best of your knowledge, information and behet
so help you God ?

Mr. Evvowrrz, 1 do.

TESTIMONY OF MORRIS ELLOWITZ, NEW YORK CITY

Senator Barpwin. What is your full name, please Mr. Ellowtiz?
Mr, Evrowrrz. Morris Ellowitz.
Senator Barowin. Where do you live ?
Mr. Exrowrrz. New York City.
Senator BarpwiN. What is your address?
My, Errowrrz. 483 West End Avenue.
Senator Barpwix. What is your business?
My, Exvowrrz. Lawyer.
Senator Batpwix. And how long have you been an attorney?
Mr. Evvowrrz, Since 1935,
" Senator Bavpwin., Were you in the Army of the United States?
Mz, Evvowrrz. Yes, I was.
Senator Barpwix. And when did you go in the Army?
Mr. Errowrrz. I was inducted in Febr uary or March 1941.
Senator Bawpwin. Where did you serve?
Mr. Ercowrrz. I served in the United States and in the European
the'lter
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Senator Barowin., Were you in a combat unit ¢

Mr. Eurowrrz. No, I was assigned to the 6900th Replacement Depot.

Senator Barpwin. And were you later sent to Schwabisch Hall, in
connection with the Malmedy investigation ? ‘

Mr. Exrowrrz. Not as a member of the armed forces.

Senator Barowin. As a civilian? '

Mr. Ervowrrz. That is right.

‘Senator Baipwin. When were you discharged from the armed
forces? : :

Mr. Errowrrz. In October 1945.

Senator Barpwin, And then where did you go?

Mr. Errowrrz. I was first assigned to investigate a case in which a
pilot had been murdered when he parachuted into a river in Frankfurt.
I worked on that 2 weeks and was resigned to Zeupffenhausen to pro-
ceed with the screening of Malmedy suspects.

Senator Barowin. And when did you come to Schwabisch Hall?

Mr. Exrowrrz. When the detachment came to Schwabisch Hall.

Senator BaLpwin. About when was that?

Mzr. Ercowrrz. The early part of December, about 1945.

Senator Barpwin. First, I am going to ask you to tell your own
story, about your experiences there, and I want to ask you some
questions,

Will you go ahead and relate to us what happened and what you
observed ? _

Mr. Exvowrrz. Well, at Zeupffenhausen, it was a situation where
members of the SS units that were purportedly from the Task Force
Pieper were collected. T think there were about 900 men there.

Senator Barowin. When you say “Task Force Pieper,” that was the
Nazi or German General that controlled this spearhead of SS troops?

Mr. Exvowirz. That was Colonel Pieper in charge of the spear-
head, and when they were not confined. They always were allowed
to roam around within the limits of the confine, and our task there
was to screen out the people that we were not interested in, as we had
many German soldiers sent there who were part of the First Panzer
Division, but we knew—but who were not members of. the Task Force
Pieper outfit, but in the course of the screening it became apparent
that no purposeful interrogation could ever take place of the Pieper
men because they had heard over the radio at the time the bodies of
the men were found, that the United States Government would use.
all the resources at its command to track down the perpetrators and
bring them to justice, and they had over a year to figure out their
reaction, between the time they would be called for questioning. Some
of the men who were not involved in the crime, we were told—told
us that Pieper had instructed the entire group to keep quiet about the
crime ; the Americans had no eyewitnesses to the crime, and that it
would be impossible to prove anything against the perpetrators. In
fact one of the men—several of the men—stated that from their view-
point the Americans would probably end up by taking a like number
of Germans, as Americans that were killed, and take them out and
execute them.

Senator BaLpwin. That is what they were told ?

Mr. EvLowrrz. At least in that case, and they figured they had only
2 11in 10 chance of being executed for the crime.
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Then, as a result of that screening and the information we received
there, the prison of Schwabisch Hall was made available so that the
suspects could be kept in confinement and not allowed to discuss the
(uestioning or interrogation with each other.

At first there was practically no lead as to who was responsible.
Every man that was interrogated admitted to being there at the cross-
roads, admitted seeing the bodies, but when it came to the actual ques-
tion of who did the shooting, they knew nothing about it.

Finally, I believe it was, one of them—I believe it was Richman, an
accused, who stated to one of the interrogators that he finally decided
to tell his story about it. He knew that he would probably, or probably
might be executed for it. ) '

Senator Batpwin. You say he finally decided to-tell his story. Do
you know what made him decide to tell ? :

Mr. Errowrrz. As far as Richman was concerned, he volunteered it.

Senator Barpwin. Washe abused in any way, to your knowledge?

Mr. Errowitz. No, sir.

Senator Barpwin. Any special promises held out to him ¢

Mr. Exrowrrz. No, sir.

Senator Barowin. What kind of a fellow was he?

Did you ever talk with him yourself ?

Mr. Errowrrz. 1 talked to him briefly, but I believe Lieutenant Perl
interrogated him, and T don’t know what his background was. I be-
lieve he was a machinist. But he made the statement that he realized
that he might be executed for what he is about to say, but he cer-
tainly hopes that Pieper and men of his type are executed, because
some day, if German rearmament occurs again, and there is a like
government of Nazis, Pieper will be one of the leaders.

Senator Barowin., Well

Mr. Exvowrrz, That is what he stated. :

(S)enator McCarthy entered the committee room and assumed his

seat. ‘ .
Senator Barpwin. Senator, to bring you briefly up to the moment:
Mr. Ellowitz was in the Army from 1941 to 1945 when-he was re-
leased, and he stayed over in connection with the work of the investi-
gation of these war crimes. He has told us that he first investigated
the murder of a parachutist, and then came up to this camp where
these men were first brought in and screened, and he has described
that these men were separated, and the ones that they thought were
to give testimony about the Malmedy matter were sent down to
Schwabisch Hall.

He said that the difficulty they had, at first, was that many of these
SS troops were or would admit that they were at the Malmedy cross-
roads, and that they saw the Americans in the field after they were shot
down; but none of them knew anything about the shooting. '

We were just about at that point, and he was telling about the
. name of one German who made the first confession.

Now, go ahead from there.

Mr. Ervowirz. Then, a short time after two privates confessed.
They didn’t confess to participation—they testified that they observed
an American soldier who was captured a short time after the Mal-
medy massacre and brought to Pieper’s headquarters for questioning,
and that the soldier refused to give anything but his name, rank,
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and serial number, and that Colonel Pieper in disgust called for
his sergeant—a man by the name of Hillig—and ordered them to take
the American prisoner out and have him shot.

We didn’t have Hillig in custody, but we had other people who
had observed it.

That ig the way the case first started to break.

However, there was also a snag. We could never get beyond the
privates or the corporals who did make the statements, so the strategem -
was adopted to build the case from one rank to another, and that was
successfully followed. = That is, to first interrogate all of the privates
and have them incriminate the people above them in rank, their
immediate superiors, and from then on up, right up to the generals.

Now, in the course of that interrogation, in the course of the inter-

- rogations along those lines, I have heard—the last two sessions that I'
have been here, that I have sat here—reference to these mock trials.

I would like to say the first time I ever heard that procedure
referred to as a mock trial, was at the trial in Dachau. It was re-
ferred to by the staff at Schwabisch Hall as the schnell proceeding.
As far as the Germans were concerned, it was the same term——

Senator BaLowix. What was the name?

Mr. Errowrrz., “Schnell.” That means fast procedure.

From my observation of it, it was nothing more or less than a
continuation of the interrogation, and after a man was brought in
for interrogation two or three times, at first appearance, he was rather
nervous and upset; but after being in several interrogations he sort
of fell into the groove of informal questioning, and it was thought by
one or two of the interrogators that we would have to create a sort
of solemn background to interrogate them, to give this a different kind
of interrogation, and that is .when he was brought up to these so-
called mocek trial rooms.

T only know of several cases where it was done, but I know that in
at least two I know of, the suspect has been interrogated some time
previously, many times previously, by the same people who after this

:schnell procedure, posed as the prosecutor, and that the interrogator,
‘who is outlining all of the evidence that the interrogation team had
against him, and the person who posed as his friend, or the man who
interceded for him, was also known to him as being a member of the
interrogation team. g

At none of these proceedings was a sentence ever passed.

Senator Barpwin. Just describe to us what you would do. Give us
a word picture of what you did there.

Mr. Ervowrrz. I, myself, never conducted that in the many I in-
terrogated. I observed it. I didn’t think it was very effective and
didn’t have much value. ,

Senator Barpwin. As a interrogator, you interrogated men indi-
viduallv?

Mr. Evrowrrz. That is correct.

Senator Barowin. What was the schnell procedure? You said you
had seen it.

How did it work? ‘

Mr. Errowrrz. I observed it in one instance. At this time, I saw no
light or crucifix at the table. It was a larger room. The suspect was
brought in for his interrogation, for this procedure, and immediately
one of the interrogators would begin to outline the evidence, the testi-
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mony that we had already acquired against this man. - It was the sus-
pect who usually would deny everything, ever havmg been in the vi-
cinity of the crossroads, or whatever partlcular site of the case we were
working on; but we did have several witnesses, members of the com-
mand, who would. give a narrative story of exactly what oceurred,
how the men were killed, and the participation of this particular sus-
pect in the crime; but the suspect would just refuse to talk about it.
He would talk about ev erything from the day he was born until- the
day of the trial,-but he would cut out that 2 hours of the crime, and
he was brought into the room, as this person who outlined, one of the
interrogators I saw, he was known to the suspect as belng one of the
inter rogat01 s, outlined all of the evidence. The two SS members who
had previously given us the statement concerning the co-crime, in-
volving themselves and the suspect, were brought in, and it wasn’t the
first time that he had faced them—and told them‘ exactly what had
occurred, and another interrogator would intercede in this respect
{or him: "He would make a statement to the effect that “This man can’t
be as bad as he was painted.” .

In effect it was just a strategem that I understand is normally used
by law-enforcement agencies, by facing the suspect with a top in-
terrogator and an easy one, and give him a choice, when he is under
psychological pressure of telling the truth to the man that he con-
siders is much easier to deal with than the tough guy.

Senator Barpwin. At that particular time, would he appear tor pass
any senteuce, or anything of that kind?

Mr. Ercowsrz. There was no sentence ever passed.

- Senator Barpwin. You say this procedure was used on those who
you assume had taken part, but who would not talk at all ?

Mr. Evvowrrz. Or who would not discuss that particular phase of
their record or experience.

Senator BarpwiN. How often would you say that sort of procedure
was used ?

Do you have an idea how often or fr equent it was used ?

Mr. EvLowirz. Well, I observed. it used twice. I couldn’t say. T
don’t think it was used very often, because probably if it was cus-
tomary procedure, I certainly would have known about it, and gen-
erally T was too busy myself to go around observing; but I saw it used
twice in the manner I described and I think it was about three or four
other instances.

Senator Barpwin. Was there ever any of these interrogations—was
there ever any physical violence used?

Mr. Errowirz. No, sir.

Senator BaLpwin. ‘It has been stated here that one witness said that
there were some of the suspects pushed up against the wall, I should
-judge rather violently. Did you ever see anything like that?

Mr. Errowrirz. I never observed it; no sir. I had heard rumors
- around the prison that some of the prisoners were being badly mis-
treated, but I never saw any of it, and in fact wherever I went in the
Army, | thele were always rumors, . Everybody has a rumor.

Senator Barowin. What can you say about the physical appearance
of these men that were being investigated? Did you ever see any
evidence of blows or wounds or anything like that on them ¢

Mr. Exrowrrz. No, sir; they were all in good physical shape.

Senator Barpwry. How about their teeth?
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Mr. Errowrtz. I never noticed anything wrong with them.

Senator BaLowin. It is claimed that there were some broken jaws.

What can you tell us about that? : o

Mr. Evvowrrz. I never observed any of it, and I certainly never
submitted any person to that treatment ; and if it was done, I probably
would have known about it, because I was in the interrogation hall
every day. ' _ Co

We interrogated, at Schwabisch- Hall, I believe over 500 -men, and
we just did not have miuch time to spend the proper amount of time
with each man. I would say most of them were shipped out, of
the 500, finally—the case was built around 78 or 74. There were other
cases we should have built that were a matter of Army record where
groups of 8 or 10 Americans were lined up and shot, and which a
man escaped and reported, but we never did have the time to go into
those and report thoroughly.

Senator Barowin. Do you want to ask any questions about that
phase of 1t ?

I want to call your attention, Mr. Ellowitz, to the case of Fritz
Eckman. ‘

He says on January 27—
at about 1600 I was interrogated by the prosecutor IEllowitz and an interpreter
I was beaten in the face by the interpreter and my head was beaten against the
wall.- When I did not say anything, Mr. Ellowitz turned away and nodded to the
interpreter, whereup he, the interpreter, beat me with his fists, in my face again.
I then fell to the ground. Following this I had to stand at attention against
the wall and when the interpreter said “I am told that you are a hard nut
to crack but I will soften you up,” I received some more slapping by fists in the
face and then they left the cell. I then once again was taken into a death
cell. T was kept there over 14 days. The windows were open day and night.
There were no blankets and mattresses at all. I had to lie on the wooden
bed day and night. There was no sleeping due to the cold. On or about February
Mr. l’jl‘ho,n and Lieutenant Perl came to my cell and wanted me to make a state-
ment.

Then he goes on and makes claims against Mr. Thon.

This affidavit is submitted—well, the acknowledgement was taken
on the 21st of January 1946. That is 214 years after he was apparently
at Schwabisch Hall. What do you want to say about that? Do you
remember this particular German ?

Mr. Errowrtz. I remember who he was, but I can say that that por-
tion of the affidavit is entirely false. T remember I interrogated him
several times, and he did make the statement that he was at the cross-
roads and saw the Americans who were killed, but he did not partici-
pate in them ; and I dropped the interrogation of him after it was im-
possible to get anything from him, and I wasn’t able to find out any
other witnesses of the command—of the company that he was in—that
could tie him up with any of the shooting, and he was interrogated
later by Thon and Perl. : :

Senator McCarray. This man Eckman, you say at that time told
you—Eckman, was that his name? '

Mr. Errowrrz. That is right.

Senator McCartaY. Told you at that time that he was at the cross-
roads in that area, but that he did not take part in the shooting; is
that right ? ‘

Mr. Ervowrrz. That is correct.
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Senator McCarTrY. And you say you had no other members of the
company, or no witnesses to tie him down to this, to the actual
shooting?

Mr. Evcowrrz. Yes.

- Senator McCarrmy. Later on, he signed a confessipn saying he took
part in the shooting. ' g

Mr. Errowrrz. 1 didn’t work on it exactly that way. Later he did
~'make a -statement ; later, after further interrogation not by me.

Senator McCartay. Who conducted the further interrogation; do
you know?

Mr. Evrowirz. I believe it was Thon or Perl.

Then, of course, I developed it after he had made the statement that
his gun crew, his tank crew, had been stationed in the-field a few miles
from Malmedy, and that they had received orders from their tank
sergeant to shoot a group of about five American prisoners of war who
were stationed at the edge of the field nearest the woods, and I re-
member when he made that statement, when he finally did make that -
statement, he did say he felt much better now that he got that off his
mind, that he could tell us some more information about the crossroads
now. .

Senator McCartay. Did he finally admit that he did some shooting,
that he did kill some Americans?

Mr. Errowrrz. T don’t think he admitted that he participated in
any shooting of those Americans; but I think he did admit that he
fired a machine gun at the crossroads.

Senator McCartay. And signed a confession to that effect ?

Mr. Ervowrrz. Yes.

Senator McCarriry. Do you know that he was sentenced to hang?

Mr. Exrowrrz. That is correct.

Senator McCarrry. Now, I will ask you to tell us this: What
oceurred to make him change his attitude ®fter he said he was there
and had no part in the shooting, from the day he told you that to the
day he signed the confession upon which he was sentenced to hang?

What made him soften or change his mind, to later sign a confes-
sion saying he did kill some American boys?

Mr. Ervrowirz. As I recall at this time, I believe that he was shown,
or it was read to him, the affidavits of many other suspects who had
described the whole incident that had occurred at Malmedy; and it
was pointed out to him that “We have the whole picture now, we don’t
need your statement if you don’t want to give it. If you want to give
it, we will take it.”

Sene;tor MoCarray. Do you know whether he had a mock trial
or not .

Mr., Errowrrz. He definitely did not.

Senator McCarrry. This witness has been sworn, too, has he not?

Senator BarpwiN. Yes. ‘

Senator McCarray. I might say this not only for the benefit of
this witness but for all the witnesses to come, we know that some-
that the fellow was beaten, kicked, his teeth knocked out; and the
deliberate perjury. We have two diametrically opposed stories. One,
that the fellow was beaten, kicked, his teenth knocked out; and the
other, that they were treated gently. We know there have come before
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the committee witnesses that have committed deliberate perjury. I
have no.way of knowing which now. . If the trials were properly.
arranged and conducted, if the defendants were convicted properly,,
all right; if on the other hand the story Mr. Bailey tells, the way
it- was apparently told to the Simpson committee so that they be-
lieved it was true, then it is one of the most shameful performances.
that we ever witnessed. As to the handling of the trial, we have two'
diametrically opposed statements, and I sincerely hope that before we-.
finish we will be able to pin down-and find out whe is committing
perjury before this committee, and malke sure he is properly punished.
Senator Barpwin. Let me get the issue about perjury before this
committee straightened. . . :
- ~The testimony that we have had concerning-the abuses here-has
been read from statements given by Germans. The Germans them-
selves have not testified. "The other allegations of mistreatment.and.
. so forth have come from conclusions drawn by investigators who have
" examined these statements of the witnesses and alse interrogated the
prosecutors and the investigators. ’
- So, T might say for the benefit of the record in connection with
your statement here that such evidence as we have now, as to the na-
ture and extent of these abuses, is exclusively hearsay because it
comes from these affidavits of these Germans.

“This one in particular was given in January 1948, long after the
affair, and after this man apparently had been convicted and ordered
executed. '

Now, I don’t say that to indicate any conviction of my own in the
case. I merely say it to keep the record straight because I don’t think
until we have heard all of this, we can come to any conclusion as to
who the liars are, and so I think that if we were to attempt to do that
now, it is jumping to a conclusion rather hastily.

Senator McCarray. Mr. Chairman, I don't think what I said can
possibly be misunderstood. I stated there is obviously perjury. The
Army report is based upon affidavits, I understand, unless I am en-
tirely mistaken, affidavits sworn to. I, at this time, have no way
of knowing at all who is committing perjury. I think thisisimportant
enough so that we do not close this case until we run the facts down
and anyone that commits perjury before this committee, in a case as
important as this, I think should be definitely prosecuted.

As I say, I don’t have the slightest thought but what that gentle-
man is telling the absolute truth, at this time, or not. I hope, before
we are through, we can determine that. His story is so diametrically
opposed to the other story, I know either this man is lying or the other
man is a liar. _

Senator Barpwin. This man is either telling the truth or the Ger-
mans who made the affidavits arve not telling the truth. .

Senator McCarrmy. I think the committee should notify all wit-
nesses that they are under oath, and their stories will be run down and
if it 1is found that they have committed perjury, they will be prose-
cuted. :

I am not intimating that you are lying, you may be one of the most
outstanding investigators we had. I don’t know——

- Mr. Ercowrrz. Well, I would like to point out in connection with
the statement you just made that the testimony I am giving you is a
direct contradiction to that of Mr. Bailev. T remember My. Bailev
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-quite well .over there... T don’t-see how he was in-a position to even
observe what was going on in that connection. He was assigned as
a typist in the Administration Office. That was. the bone of his con-
tention, that he had taken employment as a court reporter at Nurem-
burg

~Senator McCartay. You say he. was not present at any of the
1nte1 rogations ?

Mr. Eviowrrz. I dont recollect him ever- bemd I don’t see how‘
he could have been, because no. shorthand notes were .taken of the
interrogation.

Senator McC ARTHY. W’hen the interpr etel took the story from the
accused, in other words the accused started to talk, we will say——

Mr. Ervowirz. That is right.

Senator McCArTHY. And started to. give you a st01y then the
interpreter tells you what he is saymcr o

Mr. Errowrrz. Right..

Senator MoCARTHY. Then, didn’t you have a coult 1eporter to make
notes on that?

Mr. Ervowrrz. No, sir.  We started out with that system, the ques-
tion-and-answer method with the court reporter taking notes, but then
we received a target date for trial sometime in March and the inter-
rogation of 500 men in that way would have taken at Teast 2 years, so
the system we used after that was, the statements were given in
narrative form and the 1nter10gat0r took notes and then when the
statement was completed, the oral statement, then from the notes and
story, the story was refreshed in the mind of the suspect and they
wrote it in German and from the German it was translated into
English and both typed, and Mr. Bailey was one of the typists who
typed those statements.

Senator McCarTrY. Let me see if we have thisstraight.

Let’s say that you are examining Pete Smith Who is the accused—

- Mr. Ezcowitz. Yes.

Senator McCarTHY. And you are the interrogator. Did all inter-
rogators speak German ? .

Mr. Erzowrrz. No.

Senator McCarrrY. Did you speak German ?

Mzr. Errowrrz. I understand German, but spoke very little.

Senator McCarTHY. Say you are one that don’t understand, you
are interrogating John Jones, the accused, and you have an interpreter.

Mr. Ervowitz. Right..

Senator MoCarTaY. And you are asking the prisoner questions.

Mr. Errowrrz. That is right.

Senator McCarrHY. In any of the cases did you have a shorthand
reporter, or anyone take notes so that  when the interpreter said to
you “Hi$ answer is thus and so,” the shmthmnd reporter could make
notes on it ? :

Mr. Exrowrrz. No, sir. Whenever:

Senator McCARTHY. 1 want to get this pinned down. That is in
direct conflict with Bailey’s story.

Do you know if any of the other interrogators followed that practice ?

Mr. Evvowrrz. They might have occasionally, but the practice they
followed was the same as mine. :

91765—49——10
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Senator McCarTrY. Your story is that you never did have a short-
hand reporter in the cell to take notes.

Mr. Exrowirz. No.

Senator MoCarrHY. What would you do; did you make notes
yourself? '

Mr. Errowrrz, Yes, sir; where that part of the statement became
vital, and it was very slow, I took all notes of everything that was
said-at that particular time.. - :

Senator McCartHY. And did you take verbatim notes?

Mr. Ervowrtz. On the vital matters, practically verbatim.

Senator McCarTaY. Do you know Bailey? '

Mr. Errowrrz. I just know him from my association with him
over there. '

Senator MoCartay. How well do you know him?

Mr. Eurowrirz. Very well.

Senator McCarTtHY. You know -him very well?

Mr. Evrowrrz. We were good friends.

Senator McCarruy. Working together?

Mr. ELLowrrz. Yes.

Senator McCarrrY. And finally he quit?

Mr. Ervowirz. Well, he didn’t quit. He couldn’t very well quit.
He had a 2-year contract, and in order to go home and not pay his
passage, he had to be released, and several times I remember he com-
plained to Major Fanton that he wasn't doing the work that he had
~agreed to perform for the Army, and unless he received

Senator MoCarrHY. Speak louder.

Mr. Evrowrrz. Unless he received a new assignment, he wanted
Fanton to intercede for him to have the Army release him from the
contract, and Fanton went to Wiesbaden one time to see Colonel
Ellis to have him released, but they were so short of typists that it
was 2 or 3 months after that before he was released.

Senator McCarrrY. How many of these shorthand reporters or
typists did you have? '

Mr. Errowitz. We didn’t have many; I think four. I believe we
had four.

Senator McCarray. Four typists.

Mr. Errowrrz. They were all court reporters.

Senator McCarraY. Did any of those court reporters go into the
cells at the time of the interrogation and take shorthand notes?

Mr. Exrowrrz. The interrogations I took—T think T can state cate-
gorically—never.

Senator McCarrtry. How many did it?

Mr, Exrowrrz. Thon and Perl—generally they foilowed the same
practice I did. Whether they did on occasions use a court reporter,
I couldn’t say.

Selgator McCartry. You were there during all of the interroga-
tions?

Mr. Evrowirz. Yes.

Senator McCarray. Now, do you know anything about the threats
to take the ration cards from the accused, or anything like that?

Mr. Evrowrrz. No.
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Senator McCarray. The repOIt made by the Army group has this
to say:

It is alleged that representatives of the prosecution threatened harm to rela-
tives of the accused if they did not confess, such as deprivation of ration cards.
There was evidence that this did occut. The board finds it probable in certain
instances such threats may have been made, but the board is unable to identify
the par ticular instances involved.

Now, do you know. whether that is true, or whether the Army boaId
is mistaken on“that?

Mr. Ewvowrrz. I don’t know if the Army board is mistaken, but I
know in my case that I never used those threats and I never heard of
them being used.

Senator McCarTHY. You say that you never laid a hand on a de-
fendant at all?

Mr., Errowirz. That is correct.

Senator McCarraY. Do you know anything about the claim that—
I will read from the Army report: :

Corroborating the claims of the various accused as to physical violence, there
is the affidavit of Dr. Knorr, the dentist at Schwabisch Hall, that he treated 15
glr 20 of the suspects for injuries of the mouth and jaw, apparently inflicted by

OWSs.

Had you heard about that claim?

Mr. Euowrrz. No, sir.

Senator McCarTEY. When did you first know that there was & claim
that some of the men had suffered injuries to their mouths?

Mr. Exrowirz. That particular claim, the first time I heard it was
when I read it at the Army board’s hearing.

Senator McCarTHY. You were in court durmg the trial?

Mr. ELvowiTz. Yes, sir.

Senator McCartaY. Tell me this, then. Did anyone ever tell the
court that any physical violence was ever used on the defendants?
In other words, was the court ever informed that any physical vio-
lence was used ?

Mr. Errowrrz. The court was informed at the time a few of the ac-
cused took the stand on direct examination, by their counsel.

Senator McCartaY. Informed by the accused ?

Mr. Enrowrrz. By the accused.

Senator McCartrY. How about the prosecution staff? Did the
prosecution staff ever tell the court that any physical violence was
ever used?

Mr. Eurowrrz. No, sir.

Senator McCarraY. Did the prosecution staff ever.admit that there
was a threat to take the ration cards away from the families in order

to get the confession?

Mr. ELLowITz. They did not.

Senator MCCARTHY Did the prosecutlon stafl ever tell the court
whether or not mock trials or schnell procedures were used ?

Mr. Errowrrz. Yes.’

Senator McCarray. And did the prosecutmn—I assume this is all
in the record, isn’t it ?

Mr. Errowrra. Yes, sir.
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. Senator McCartay: And did the prosecution tell the court that the
defendant was led to believe that he was being actually tried, and that
in at least some instances he believed that he had been conthed2 Was.
the court ever told that? = )

Mr. Errowirz. Noj; the court was told by witnesses of the prosecu-
tion exactly what ocourred at the Schnell procedure, without elabo—
rating on what the defendants thought was happening: -

‘Benator McCarrEY. In view of the conflict as to what did occur, .
how far the mock trials went, there is a claim, as you probably know,
that:after the mock trials a man was convicted and he was sentenced
to be hung at sunrise—these were in the affidavits which I am sure
you have seen—that then the friend of the accused, or defense attor-
ney, whatever you might call him, would go to his cell and say, in ef-
fect, “I will get you off with 5 or 10 years 1f you will sign a confession
showmg you are guilty and also implicating other men we want to
eonvict.”

This is the claim—at this time I-don’t know Whether it is true or
not—but that is the claim that is made, but they came back with a
signed confession, whether he was guilty or innocent. Also, he was
told that his family would get their ration cards back. ,

Was the court told—in that respect, how far did you tell them you'
went in the mock trials?

Mr. Exvowrrz. Well, as far as I know, the accused was never told
that it was a mock tmal and the court was told just what we knew
and what we observed, ourselves,

- Senator McCartry. Was the court told that the accused was taken
into a room at night, and that there would be a table with a crucifix
with candles on the table; so far, was the court told that?

Mr. Erxrowirz. There are two or three different questions there.
Can I answer each separately?

Senator McCarray. I wish you would.

Mr. Errowirz. They were never told, there wasn’t a man brought in
at night, so the court wasn’t told that.

Senator McCarray. I am not speaking of that. I am asking what
the court was told. _

Let me take it piece by piece.

Was the court told that in the room in which the defendant would
be tried, where he would be subjected to the schnell proceedings, that
there was a table with religious articles, and a black cloth on 1t; was
the court told that?

Mr. Ervowrrz. I can’t remember exactly the trial record, but I
am quite sure the court was told that:

Senator McCarrry. And was the court told that behind the table
would sit men who were posing as judges?

Mr. Exvowrrz. They were told men were s1tt1ng there, but the men
did not actually pose as judges.

) Eenaﬂtor MCzARTI—IY Was the court told that they were posing as
judges

Mr. Errowrrz. The court was not told that they were.

Senator McCarray. Was the court told that the accused ‘was led
to believe that he was actually being tried?

Mr. Ervowirz. Noj the court was not told that. The court was told
exactly what occurred. -
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Senator McCarTaY. Was the court told that in some instances the
accused understood he had been convicted Was the court told that?

Mr. Errowitz. Noj; the court was not.

Senator McCarray. Let me read you this, and if this is an incorrect
atatement of how the mock trials were conducted I wish you would
tell me in what respect it is incorrect, this is the Army s report, you
understand. Paragraph 11:

Mock trials: After the trial the prosecution admitted and the board finds in
the evidence before it, that in certain instances, probably about 8 or 10, the use
of a so-called mock trial was resorted to in an attempt to “soften up” a witness
who was thought to be susceptible to such procedure. Those trials were held at
Schwabisch Hall in one of the cells, sometimes a small cell about 6 by 8 feet,
sometimes in a larger room two or three times that size. There would be a
table covered with a black cloth on which stood a crucifix and burning candles
and behind which sat one or more people impersonating judges.

Now, is that correct ?
Mr, Exrowrrz. That is not correct; no.
Senator McCarray. This statement says:

The prosecution admitted and the board finds—

You are not part of the prosecution that admitted that?

Mr. Exrowirz. That is correct.

Senator McCarTHY. You say if the prosecution admitted that, they
are in error and not telling the truth ¢

Mr. Extowrrz. I don’t recall the prosecution admitting that people
were impersonating judges.

Senator McCarrey. You say no one ever 1mpersonated a judge in
this case. In other words, did or did not one sit behind the table and
impersonate a judge? I wish you would weigh your answer very
carefully. I don’t want you to have somethlng go on the record you
will have to correct later.

Mr. Exvowrrz. In the case I observed, the procedure I observed, I
believe thiere were two men sitting behind the table.

Senator McCArTEY. Yes.

My, Ervowrrz. They certainly didn’t act as any judges.

Senator McCarray. They may not have acted as judges, I concede
that ; but did they attempt to impersonate judges?

Mr. Ervowrrz. I don’t know. That is very difficult to answer. I
don’t know what you mean by impersonating judges.

Senator McCarray. Is it your opinion that there is an attempt, or
was an attempt to make the accused believe that he was actually being
tried, in other words, this was his trial ?

1\%1' Errowirz. In; my opinion, the accused didn’t think he was being
tried.

Senator McCarry. Do you know whether or not that was the pur-
pose of the mock trial? Was that the purpose of the crucifix and
the candles and the men impersonating judges; was it their purpose
to malke the accused believe that he was belno actually tried ?

Mr. Evrowrrz. The purpose was not to make him actually believe he

was on trial for the crime he committed. The purpose was to have
him believe that he was at a very, very formal and solemn hearing, a
further interrogation, that it was something higher than the informal
mterrotrauon that he had been accmtomed to.
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Senator McCarrHY. Let me read this, to see if this is correct:

‘When the prisoner was brought into the mock trial room sometimes other
people were brought in who purported to testify against him. There is no evi-
dence on which the board ean find that the prisoner himself was forced to testify
at such trial. One member of the prosecution team would play the part of
prosecutor and another would act as a friend of the defendant. While this
latter may have been not held out affirmatively as defense counsel the accused
had every reason to believe he was taking that part.

In”your opinion, is that correct or incorrect, it specifies there “that
part”?

Mr. Errowrrz. That part is correct, where witnesses were purported
to appear against him. '

Senator McCarraY. I will read that one sentence, see if this is
correct : ‘

While this latter may have been not held out affirmatively as defense counsel
the accused had every reason to believe he was taking that part.

Is that correct? '

Mr. ErLowrrz. Well, in the one case I was an observer at, to me it
didn’t seem possible for an accused to believe that the man that was
taking his part had been

Senator Batowin. I am willing to have you conduct as long an ex-
amination as you want, but in the interest of time it should appear for
the benefit of the record that this witness never said at any time he took
any part in these mock trials, and T think he said he observed one, and
you are questioning him on the basis of a report made by the Army,
which apparently 1s a summation of the testimony of a lot of wit-
nesses who saw all of the details of this thing. I don’t want to protect
the witness. He doesn’t need my protection. He is testifying and
the gentleman is telling the truth as much as he can, but T am wonder-
ing 1f we are helping the case any by trying to interrogate him on
the basis of something that he obviously testified he doesn’t know
about, because he hasn’t said that.

You are reading to him the full purport of this whole report, and
he says that he only observed this thing once or twice at the most,
and never took any part in it.

Senator McCarrry. There is only one thing which I claim to have,
an unimpeachable memory when I am-examining a witness. I will
buy the chairman the best steak dinner he can order if I am not correct
that this witness told us that the court was told exactly how the mock
trials were conducted, given the details of how mock trials were
conducted. If he knows, if that isn’t true, if this witness doesn’t
know how a mock trial was conducted, then he can’t tell me that the
court was given the information, he was making a mistake

Senator BaLpwiN. You are asking the question whether or not this
witness—you are asking of the witness whether or not the court was
told how the mock trial was conducted, and he said that the court
was so told. Now, you are questioning him as to whether or not all
of these details were part of a mock trial or part of things told the
court. ‘

Senator McCarray. Mr. Chairman, if the accused tells me the
court was told how a mock trial was conducted, then I want to know
whether or not he knows how it was. For example, one of the im-
portant things in a mock trial was whether or not, No. 1, whether the




MALMEDY MASSACRE INVESTIGATION 145

accused was led to believe he was actually being tried ; No. 2, whether
there was a conviction; No. 3

The Cramrman. To get my point across, suppose you were down in
the courthouse, and a witness was on the witness stand and deserib-
ing an automobile accident which you had never seen. Wouldn’t you
be able to say that the witness described the automobile accident, even
though you had never seen it ?

As I understand it, that is what this witness said, these mock trials
were described to the court, but his personal knowledge of how they
were conducted is limited to one or two times that he happened to
observe it. . .

I want to give you every latitude I can, but it does seem to me that
we are wasting time here on this thing.

Senator McCarray. Let me ask the witness then—do you know
whether or not the court was actually and truthfully told how the
mock trials were conducted ?

Mr. Evrowrrz. As I recall the record now, at this time, the court
was told. ’ '

Senator McCarray. Well, now, let me ask you this: Do you know
of your own knowledge how any of the other six or eight mock trials
were conducted, how any in which you did not take part

Mr. Evvowrrz. I can’t say, of my own knowledge.

-Senator McCarray. Do you have any way of knowing whether the
court was properly informed as to how those mock trials were con-
ducted ?

Mr. Exrowrrz. I was there at one and took part in discussions with
the other interrogators, the way in which they were done.

Senator McCarrHY. You claim to know how the mock trials were
conducted ¢

Mr. Errowrrz. Not from my own personal observation.

Senator McCarrry. In view of the fact that you don’t know from
from your own personal observation how they were conducted, I would

- like to know what the court was told about the mock trial? Can you
tell me that? Can you tell me what the court was told ¢ ~

Mr. Exrowrtz. I can tell you exactly.

Senator McCartuy. I am going to ask you this question: Do you
know whether or not the court was told that a friend of the defendant—
using the language of the report—do you know whether or not the
accused was given every reason to believe that at the mock trials that
he had a defense counsel? .

Mr. Exvowrrz. I don’ think the court was told that.

Senator McCartaY. You don’t think the court was told that?

- Mr. Errowrrz. No.

Senator McCartrY. Do you know whether or not the court was told
that behind a table would sit men impersonating judges?

Mr. Evvowrrz. I am sure that the court was told that there were
men sitting behind tables, but I don’t recall that they were acting as
judges. '

S%nator McCartay. Do you know whether or not the court was told
that in some cases the defendant understood he had been convicted ?

Mr. Exrowrrz. The court was not told that.

Senator McCartEY. Was not?

Mr. Errowrrz. I am quite sure.
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Senator McCarrry. I don’t think I have any further questlonq My.
Chairman.

Senator Barpwin. I want to read to you, Mr. Ellowitz, from the
aflidavit of Heinz Hofman, which appears to be signed February 11,
1948.

Do you remember Heinz Hofman ?

Mr. Eutowrrz. I recall, if he is the person I have in mind.

Senator BALbwin (readmg)

My first interrogation by Mr. Ellowitz and Mr. Kirchbaum, at 0900 hours on
March 14 went like this: A black hood covering my head I was taken from my
solitary cell to an interrogatjon cell. Having tuken my personal data I was
promised that I would be taken back to Heilbronn, immediately, if I would say
who had given me the order at Stoumont, Belgium, to fire at prisoners of war.
Since I am not aware of any guilt, I denied this accusation. In spite of various
promises and threats which I had to undergo, I could not be moved to deviate
from actual facts which were there. Never in my life have I shot a prisoner or
mistreated any one. A short time later First Lieutenant Perl entered the inter-
rogation cell and indentified himself as my defense counsel. When good words
on his part did not help him to gain any confession from me regarding the
accusations, he slapped me in the face three or four times with his fist and when
I put my hands in front of my face, he ordered me to stand at attention. While
‘he was beating me with his fists in the abdoinen, just as many times.. ‘When this
did not help, he tried promises and threats again. He said literally a democracy
such as the United States represents does not care to deprive us innocent men of
our lives but it desires the big shots such as Pieper and Sepp Dietrich. If X
would not admit ever having shot and killed then I would be hanged ; this could
‘be done without trouble since none of my relatives knew where I was at the
time and furthermore, my relatives would lose all their food ration cards and
thus die of hunger. I then had to state under oath that I had never received
an order to fire at prisoners of war but I could not add that never in my life had
I fired at any, et cetera. ,The interrogation ended at 1200 hours noon, under all
sorts of name-calling and threats.

The lunch I received was taken away by Mr. Ellowitz and I was locked into the
death cell. I had to put all of my clothes, except my trousers and socks and
underwear, outside of the door so that I only possessed one thin blanket during
the night with which to cover myself on the cold wooden bunk. At 1400 bours,
Mr. Kirchbaum returned, called me names, and threatened me with hanging if 1
would not admit. He pushed me into a corner and once more beat me in the

-abdomen with his fists several tirmes. Subsequently Mr. Ellowitz appeared and
asked me for my last wish because I would be hanged within 24 hours. After a
night most frightful to me I was taken out next to be interrogated for the second
time, but there I remained steadfast in spite of name calling and thréats, com-
rades of my company were confronted with me who wanted to have seen that
I had fired.

After a few questions, however, which I was allowed to ask them, it became
obvious to me that they were only saying these things for the sake of improving
their present existence. When I was taken back to the death cell after about an
hour I beseeched Mr. Ellowitz, while moaning loudly, to take me out of here,
saying that I would sign everythmg he would request of me. Immediately
cigarettes were offered to me and I wrote the statement which was being dictated
to me by Mr. Bllowitz and which was introduced as proof in the trial but which
never corresponds with the truth.

I felt myself humiliated physically and mentally to such an extent that I was
capable of doing anything only to find peace; my statement came into being in
‘that fashion. This sworn statement is to serve before courts and authorities.

And that is signed by Heinz Hofman.

Can you tell us about that ?

Mr. Evvowrrz. 1 believe I remember that man.

That is not true. Heinz Hofman was not with the original group
brought to Schwabisch Hall. 'We obtained statements from two mem-
bers of his tank crew who had involved themselves with the murders of
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some Americans, and they stated that they did so under the instigation
of Heinz Hofman who also fired upon the group.

A search was made for Heinz Hofman, and he was finally located
several weeks later. When he was brought into the prison at Schwa-
bisch Hall, he was immediately confronted personally, by two of the
men of his tank crew, who told the story to him substantnlly as they

had written it.
It was only a very short time after that, that Helnz Hofman agreed
that the facts were substantially correct in their statements, and he

made his statement.

Senator Barpwix. Was he one of the men that was convicted, do
you recall ?

Mr. Exrowirz. Yes; he was convicted. They were, all.

Senator Barowix. And ordered executed?

Mr. Ervowrrz. I don’t know if he was.

Senator BatpwiN. He got life imprisonment ?

Mr. Errowrrz. He got life. - -

Senator BarpwiN. Do you have anything further you want to say
with reference to that?

Mr. Evcowrrz. I don’t recall much more about that particular man,
because I know I didn’t spend much time with him at all.

Senator Barpwin. Did you see Mr. Kirchbaum hit him, or did you
at any time hit him?

Mr. ErLowrrz. No, sir.-

Senator BALDWIN. Let me read you one more.

This is from Hans Pletz.

How would you say that?

Mr. Exvowrrz, It is pronounced P-l-e-t-z.

- Senator Barpwin. This statement is signed hele, on the 92d of

J anuary 1948.

I was taken to the prison at Schwabisch Hall"on December 5, 1945. My fust
interrogation took place on December 16, 1945, and was carued out by Mr.
Ellowitz and an interpreter who is unknown to me. This interrogation lasted
approximately 10 minutes. From December 18, 1945, to March 5, 1946, I stayed
at Kronwestheim Internment Camp, and at the PW camp of Heilbronn. On
March 5, 1946, I was again returned to Schwabisch Hall and there I was in-
terrogated anew on March 14. The interrogating officer was Mr. Ellowitz,
together with Mr., Kirchbaum as interpreter. Right away during the first few
minutes I was called a mean liar and murderer by Mr.- Kirchbaum, beaten in
the face and abdomen by him, and kicked with his knee into the genitals aud
spat into the faceé several times by him. When I gave the assurance that I
would answer as far as my power everything I was being asked, they wanted to
know what I knew in the way of criminal orders and deeds, as regards my com-
pany. Since I knew nothing of this I was supposed to write down under oath
that I knew of no ceriminal orders. I d@id so after I had been told several times
that United States law calls for a death penalty upon committing a perjury.
After T had written this down I was shown a written statement of my company
commander which said among other things that he had held a speech to his
company before the beginning of .the offensive in which he had said that our
attack was to be preceded hy a wave of terror and -horror and that no prisoners
were to be taken. I was then reminded that my life rested solely within the
hands of Mr. Ellowitz but that he had no intention at all of saving me from
the gallows by tearing up my statement if I would continue to lie in such a hard-
boiled manner. On the other hand I was definitely promised that I would be
released immediately if I should tell them of only one case in which a United
States prisoner of war had been shot, even if I had shot them myself and on
orders. Since I could not do this I was told that my parents would no longer
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receive their food-ration cards because of my being so hard-boiled. Mr. Thon
then entered the room and hit me with his fist on my left eye so hard that it
kept on watering for hours. He then told me if I would not answer his questions
by saying “Yes” I would die without recourse. :
Senator McCarraHY. I wonder how you would “die without re-
course” ?
Senator BarpwiN (continuing) :

This question as well as which concerned another accused, T could only answer . .

in the negative whereupon Lieutenant Perl declared that he would have to refuse
taking over my defense while I was continuing to .lie to United States officials
and officers, after the interrogation which lasted about 2 hours.

That section right there doesn’t pertain to Mr. Ellowitz, so I will go
further on down. ,

‘Whenever Mr. Ellowitz and Mr. Kirchbaum happened to be in my cell while
the food was being issued, they would take my food away from me, The latter
said to me: “When you will hardly be able to stand up on your legs because of
hunger and weakness then you will be just strong enough to climb the steps to
the gallows.” At that time men were being shown to me, several times, who had
already written statements of some sort and who described to me how well they
‘were faring since then. I was about to invent some kind of a story only to get
out of this terrible position. Due to my lack of experience in trial and judicial
affairs, I believe at every approaching step that the frightful threats would now
be realized and that the hour had come. Xt is impossible to describe these
psychic conditions after Lieutenant Perl had come to my cell one night

That doesn’t pertain to you, either. '

That is all that is mentioned in this affidavit about you.

Do you remember this man at all?

Mr. Ervowrrz. I do. o

Senator Barpwin., What can you tell us about him, in connection
with this elaim ?

Mr. Errowrrz. I can only state that those statements in the affidavit
are not true.. I don’t think Pletz ever made a cenfession or statement
-of any kind. : .

Pletz, I recall now, he was a very intelligent boy, and I think it was
Pletz who at one time during the interrogation did state that he was
not going to say a word because he knew in a democracy, in a demo-
cratic procedure you must be tried before a jury and you must have
-defense counsel.

Senator Barpwin. Did you ever strike him ¢

Mr. Evvowrrz. No, sir.

Senator BaLowin. Did you ever take his food away ?

Mr. Errowrrz. No, sir. ‘

We had no charge of food there at all.

Senator Barowin. What?

Mr. Errowrrz. We had no charge of the food at all. ' The German
internees served the food to the prisoners.

Senator Barpwin. I think that is all.

Do you have any questions, Senator Hunt?

Senator Huxt. I will ask three, it will only. take a minute, Mr.
‘Chairman.

I will ask the witness if he noticed any show of remorse or regret
among the SS troops over the act that had taken place, and what
they were being tried for, the crime they were being tried for?

Mr. ErLowrrz. For the most part, they did not; and some of them,
T recall in the beginning, when.the case first began to break did state,
or words to this effect, that thev did not take part in anv shooting and
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they did; or were sworn to secrecy about it, but they were damned 1f
they were going to stay in jail until the case was broken, to protect
other people. '

And, I recall, they told us stories of one fellow who at the Malmedy
Crossroads was ordered to shoot and refused to do it, and he was
threatened with court-martial procedings for failure to obey orders.

Senator Huwnt. These affidavits apparently have been made from
2 to 3 years following the massacre, and qute some time following
the end of the trial.

Are you of the opinion that these affidavits now are made primarily
to attempt to save their necks, so to speak?

Mr. Errowrrz. Definitely; I am convinced as to that.

Senator Hunr. Did vou think that these affidavits are of their own
wording, of their own initiative, or do you think that they had been
coached in preparing these affidavits to some extent ?

Mr. Exrowrrz. It would be very difficult for me to answer that be-
cause I have only read several of them. ‘ o

Senator HonT. That is all I have.

Senator BALbwiN. Any questions?

Senator McCartay. 1 have one that I would like to ask this man,
-or some subsequent witness.

I will ask you the question, and if you don’t have the information,
we will save it until we get someone on the stand that can answer.

Am I correct that after conviction and after the sentencing of the
73 defendants that a review board of 2 officers went over the cases and
made recommendations, found that in some cases there should not be
a finding of guilt, that the evidence wasn’t such; that then those 2
officers were discharged and a new board was appointed of 4 officers?
Let me ask you are you aware of that situation? ’

Mr. Exrowirz. I am aware of the reviews of the case.

Senator McCarray. Then, I will follow up—then that the four
officers were appointed, and that they made further recommendations
cutting down sentences-and inserting in some cases a recommendation
for a certain number of years in lieu of the death penalty, and the
recommendations as to guilt of or innocence of the defendants were
such that those four were then discharged and that then one of the
reporters, a lady reporter who had a legal background, was asked to
review the cases and she refused and asked to be relieved of duty?
Do you know anything about that, and finally Colonel Dustan re-
viewed them.

Mr. Errowrrz. No; I am not aware of that.

Senator McCartY. You don’t know that?

Mr. Evvowrrz. No; I just know that there was a review.

Senator McCartay. Who was the man who would give the infor-
mation? '

Colonel Ervis. Colonel Straight, or General Harbaugh will give
~ you the details. ' : ‘

Senator McCartay.  May I ask, Colonel Ellis, whether or not that
is substantially true? -

Colonel Errms. I am not familiar with the reviews whatsoever.
They stayed away from me, '

Senator McCarraY. After the conviction, that ended your connec-
tion?

Colonel Ervis. That is right; T had no more interest in it.
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Senator McCarrry. I wonder if you, Colonel, over here could tell.

Colonel Raymonp. There was a review by Colonel Straight and
some other officers; I think it is an exhibit to our report. There was a
further review later on, by a board in Colonel Harbaugh’s office. That
is all in our record and n Harbaugh'’s final report to Clay.

-Senator McCartHY. Am I correct—I may be incorrect: I don’t
have any staff of investigators; all I do is get reports mostly from in-
tervested parties, so all I can do is ask quest1ons of you gentlemen
about them—am I correct that first there was a review oy two officers,
and they made a recommendation not in line with the action of the
trial board. No action was taken upon those recommendations but
those two officers were dismissed and a new board of four officers was
appointed ; that those four officers also made recommendations that
were completely out of line with the action taken by the court; and,
that those four officers were then dismissed; and then, there was a
request that a lawyer who was a reporter, a lady, conduct the reviews
and she refused and asked to be discharged and was discharged and
came home and Colonel Dunstan (%), who had been in chal ge of the
prosecution, at one of the other cases, conducted the review.

Colonel Raxnmonp. I never heard that before.

Senator McCarrry. His review was made a part of the

Colonel Raymonp. The only review we had was signed by Colonel
Straight, and I believe Mr. Reynolds, and a couple of others.

Senator McCarrry. Could you check on that matter for us?

Senator Barowix. Would vou be satisfied with a check between now
and the next hearing? We Want to close this hearing today.

Colonel RaymMonp. The review was signed by Rejyllolds, and ap-
proved by Straight. That is what this one o has.

Senator BALDWIN. Are there any further questions?

Senator McCarthy, do you have anything further?

Senator McCartrY. I would like to say-this to this witness, and
this applies te all of the men who were conductmg this case out there:
I hope you don’t misunderstand our questions as an indication you
think you are guilty of any charge that has been made. These are
very, very serious charges, some of them, and we have no choice what-
soever except to run them down. T certainly hope it is proven that
you fellows always conducted yourselves properly and we meted out
a good brand of American ]ustlce

At this time I have very serious reason to doubt that that is the sit-
uation, in view of the report, the unbiased group report of the Simp-
son-Van Roden committee. ,

Let me repeat, I seriously hope that none of you considers the ques-
tioning as an indication that we think you dre oullty or innocent in
the affair.

For all I know, you may have done an outstanding ]ob and I hope
the proof is ultimately to that effect. -

Mr. Errowrrz. You understand, I would like to say that we bent
over backward in many cases. spent lots of time tracking down false
accusations made by some SS men sgainst other SS-men. In fact
that took most of our time.

Senator Barpwin. Let me ask a question there. You raised a point,
Mzr. Ellowitz, that I think is significant or important. When vou got
a statement from one SS troope1 that involved qnother SS trooper’s
participation in this thing: . ,
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Mr. ELrowrrz. Yes.

Senator Barpwin. Did you seek corroborative testimony of that
statement?

Mr. Ervowrrz. We certainly did.  We not only sought it from the
other SS men, but we sought it from Army files, to discover if any
bodies were found in that particular area, sought to find the corpus
delicti of the crime,

I know of several cases that I interrogated, in which men had volun-
tarily made statements that they had shot Americans at Malmedy,
and there was no other testimony except their own statement, and
after a good deal of interrogation they would finally admit that they
made the statement that way because they were told by other prisoners
that if they made a statement, they could go home.

Senator Barpwin. In other words, when statements were made, you
checked up to determine whether or not the soldier was shot at that
particular place.

Mzr. Evvowrrz. Yes, sir.

Senator Bapwin. And finding none. would you again confront the
fellow and he would admit that he made the statement in order to
get out!

Mr. Evvowrtz. That isright.

Senator Barpwix., In other words, in an American court, a con-
fession is used to check up on the accused.

Mr. Errowrrz. Yes, sir.

Senator Barpwix. And you sought to corroborate the admissions
that were made in the confessions. Was that procedure followed in
this case?

Mr. ELLowrrz. Yes, sir.

I don’t think there were any accused who were indicted merely on
his own unsupported statement.

Senator McCarray. May I ask Colonel Ellis to do something, not
today, but to bring it in and answer tomorrow, or some other time—I
would like to have the colonel, preferably at the next hearing, tell us
if he can under what terms and conditions if any American services
held it was proper to destroy prisoners. Would you follow me?

Colonel Ervis. What ?

Senator McCartaY. I want to know from you whether under any
circumstances the Army, Navy, or Marine Corps has held that it is
proper to kill prisoners, and if so, T want to know under what con-
ditions the services feel that is proper.

Do you follow me—under the rules of warfare.

Colonel Erris. 1 believe so.

Senator Barpwix. Do vou have any further questions.

Senator McCarTtHY. No.

Senator Barpwix. Mr. Ellowitz, we thank you for coming.

We will adjourn for a week, because of the pressure of other things
that we have to attend to; so, the next meeting of this committee will
be a week from today, in this room at 10 o'clock.

Senator McCarray. Will you summons Mr. Bailey.

Mr. Cuampers. Mr. Bailev will not be here until the second Mon-
day. The next meeting will be on the second, but Judge Simpson and
Judoe Van Roden are the witnesses for nest FllddV

(‘\theupon. at 4:30 p. ni.. the hearing in the above-entitled matter
stood in recess until 10 a. m., Friday, Apl il 29, 1949.)



MALMEDY MASSACRE INVESTIGATION

FRIDAY, APRIL 29, 1949

UNITED STATES SENATE,
SUBCOMMITTEE oF THE COMMITTEE ON ARMED SERVIGES,
Washington, D. C.

The subcommittee met, pursuant to adjournment, at 10: 20 a. m., in
room 212, Senate Office Building, Senator Raymond E. Baldwm,
pre51d1ng

Present : Senators Baldwin (presiding) and Hunt.

Also present: Senator Joseph R. McCarthy, and J. M. Chambers of
the committee staff.

Senator Barowin. Will the. meetlng be.in order.

Senator McCarrry. Mr. Chairman, before you call any witnesses;--
I have a letter here which I would like to read into the record—one
paragraph of this letter.

My office got a call from Mr. Teil, who is a student over at the
Washington and Jefferson College, and he said he had information
which he thought would be of value to the committee, and when asked
what it was he said he was one of the investigators in the area, that
the first day he came on duty Mr. Ellis did tell him not to beat any of
the prisoners. But when he was being shown around by Mr. Thon
he was shown one of the death cells and one of the men was lying
unconscious on the floor with a black bloody hood over his head and
he asked Mr. Thon who this man was and Mr. Thon said he was one
of the men who had. just finished his interrogation; and he said he
would be glad to‘come down and testify.

So that there is no mistake, he said Mr. Ellis had told him not to
beat anybody up.

Senator Barpwin, Do you know about what the date of that was,
Senator?

Senator McCarray. I do not know.

Senator Batowin. The date of that occasion. Would you like to
call him as a witness?

Senator McCartay. Yes.

Senator BaLowin. Why do we not call him as a witness?

Senator McCarray. Also, Mr. Chalrman, I have been getting a tre-
mendous flood of mail on this from men in that area. The two men
who are mentioned most and referred to as sadistic, were accused of
most of the beatings, are a man named Perl and Thon.

I think both those men should definitely be here, regardless of how
far we have got to go for them.

Senator Batpwin. We have them, Senator, on the list of witnesses
to be called now.

153
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Mr. Cuanmeers. Dr. Perl is scheduled to appear on May 4. T will
have to check, but I believe Thon is in Germany, but he 1s definitely
on the list of witnesses we will have.

Senator McCarray. They seem to be; from all the information I
get, the prime offenders.

Senator BALDWIX. Now, iri conniection with Mr. Bailey’s testimony,
have you the letter, the original letter, because that was put in the
record ?

Senator McCartry. I do not know if I have it.

Senator Barowix. I would like to have him identified.

Senator McCarray. I do not think I have the original letter.

Senator Barpwin. Mr. Bailey, will you stand up-. Do you solemnly
swear that the testimony you are about to give in the matter now
in question shall be the truth, the whole tluth, and nothing but the
truth, so help you God'e

“Mr. Bamey. I do.

. TESTIMONY OF JAMES J. BAILEY, PITTSBURGH, PA.

Senator Barpwin. What is your full name, Mr. Bailey?

Mr. Batiry. James J. Bailey.

Senator BaLpwin. Where do you live?

Mr. Bartey. 3573 Shadeland Avenue, Northside, Pittsburgh.

Senator McCarray. Before Mr. Bailey starts to testify, "I would
like to tell you that I appreciate very much your writing me and giving
me the information.

Mr, BamLey. Are you Senator McCarthy?

Senator McCarruy. And for your willingness to come over here

to a l\})pear

Bamey. T am glad to do it. I also want it understood that
when I sent the letter to you, I sent the exact letter to the Secr etd)y
of the Army.

Senator MCCARTHY Yes.

Senator Barowin. What is your business, Mr. Bailey? ‘

Mr. Bartey. I am an official court 1ep01te1 in the Allegheny County
court.

Senator Barpwix. How long have you been a court reporter?

Mr. Bamey. 28 years.

Senator Barowin. During the investigation of Malmedy massacie
affair, were you attached to the Govel nment, and, if not, would you tell
us what your capacity then was?

Mr. Batiey. I was employed originally by the State Department:
That is with whom my contract was, and 1 reported in Wiesbaden,
Germany, to the War Crimes, and I was assigned as one of a team of
10 to—a team consisting of three lawyers rmd four interpreters, an-
other reporter, and mvself

Senator Barpwrx. Can you give us about the date of that? Not
the exact date, but the approxnnate date: :

Mr. Baney. I think I can give you the exact date. We left Wies-
baden on December 26, 1945, and we reported at Schw ablsch Hall the
next day, December 97, That would be

Senator Batpwin. 19457

Mr. BarLey. That is right.




MALMEDY MASSACRE INVESTIGATION 155

Senator Barowin. When you reported at Schwabisch Hall who was
- :the-officer to whom you reported ?

Mr. BarLey. Well, the team of nine of us left War Crimes head-
quarters in Wlesbaden together. We left in two vehicles. The man
supposedly in charge was a Maj. Dwight W. Fanton. He was under
the jurisdiction of Lieutenant Colonel Ellis. Colonel Ellis at that
time was in charge of the pretrial work of the War Crimes Branch.
I believe that is correct. -

Senator BaLowin. Now, Mr. Bailey; do you see Colonel Ellis here?

Mr. Barey. That is rlght ‘

Senator Barowin. That1s the Colonel Ellis who testified ?

Mr. Bamzey. I have spoken to the colonel; when I came in.

Senator BALDWIN. Anc} you reported to Ma]or Fanton, and Fan-
ton

Mr. Bamwey: Fanton accompamed us. We all went down together.

Senator Baowin. You all went down together in a group.

_ Now, after you had 1eported to him, you were assigned to quarters,
I assume?

- Mr. BaiLey. We all lived in the same quarters. It was a very nice
bulldmg—the quarters were very nice—one of the finest houses in this
small town, I guess.

Senator BaLpwin. It was not within the confines of the prison ?

Mr. Bartey. Noj we reported at the prison every morning approxi-
mately at 9 o’clock and left there about 5: 30 in the evening. We came
home for lunch every day.

-Senator BALDWIN. And your duties in connection with this matter
were what, Mr. Bailey?

Mr. Barrey. Well; T'was employed as-a shorthand reporter, but there
was not much of what I would call reporting done in Schwabisch Hall.
~ Senator BaLpwiN. T show you a copy of a letter, and I ask if you
can identify it.

Mr. Bariey. I can, and that is a carbon copy of a letter I wrote to
the Honorable Joseph R. McCarthy, and an exact duplicate sent to
Kenneth L. Royall, Secretary of the Army.

A Senator BALDWI\T. You sent a duphcate to the Secretary of the
rmy?

My, Bamwey. Well, I sent an original to both

Senator BaLpwin. I see.
 Mr. Baey. But the wording is exactly alike.

Senator Barpwin. Was the one that you sent to the Secretary of
Army—not that it matters particularly—was it one that was addressed
to him, or was it a copy ¢ '

Mr. Barey. I have a copy of both if you care to see them, a carbon
copy. :

_ Senator Barpwin. Xt does not matter. This is the letter. If you
want..a copy to consult——
" Mr. Baniey. I have got a copy of the letter in my pocket

Senator BaLowix. T was going to ask you some questions in connec-
tion with it.

. You say in the mlddle of the second p'u“a,gi aph of your 1etter

The purpose of our beln0 sent thele———

91765—49——11
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This is after you tell-about going to Schwabisch Hall—
was to obtain confessions from prlsoners and prepare pretrlal data. -

Do you want to enlarge upon that a little b11;2 Were those your
specifi¢ instructions?

Mr. BamLey. Well, that is the 1nf0rmat10n I recelved That was
the impression I got from Major Fanton, who was, supposedly, in
charge of the team when we went down there. .

" Senator BALDWIX. Then, you say :

During my stay at Schwabisch Hall the entire team spent ‘an average of about
8 hours per day in prison. .

_Mr. Bamwey. That is right.

~ Senator Barowin. Then, you say:

During my 10-week stay I took in shorthand through the interpreters prac-
tically all of the so-called verbatim confessions of .the prisoners and typewrote
at least half of the translated longhand statements that had been purportedly
made out by the prisoners. I still retain a considerable portion of my short-
hand notes. .

Will you enlarge upon that a little bit? Tell us what the proced-
ures were, Mr. Bailey, and how you did it.

Mr. Bamey. The procedure was: There were only two reporters on
a team, a Mr. Berg and myself. His first name was Signor, I believe.
He had been in the United States Army, and, I understand, got his dis-
charge in Germany or at least in the European area and signed up as
a civilian employee.

He had a rating of a CA-8, and mine was CA-9; but Mr. Berg did
not want to go into the cells. As a matter of fact he was pertectly
willing to do my typewriting if I would go 1nt0 the cells, and that 1s
about how it worked out.

Senator Barpwin. That is, you went irito the cells and took the sten-
ography and he did the typing. -

Mr. Bariey. The arrangement was this: The interpreters or inves-
tigators, those who could talk German and translate it, they would
go in and interrogate the prisoners, and when they arrived at the point
where they felt the prisoner was ready to give a statement or a con-
fession they would come into the office where we were and would get
one of the lawyers and myself and we would go into a cell, probably
be in there a couple of minutes when an MP would walk in with the
prisoner who was going to be interrogated, and he had a long gro-
tesque wrapper over him.

Senator Barowin. What is that?

Mr. Bamey. There was a long grotesque wrapper—I do not know
how else to explain it.

Senator BaLowiN. A wrapper?

Mr. Barey. I would call it a woman’s wrapper, a sleeveless wrap-
per. It was tied around his neck, and there were no sleeves to it. It
hung down loose. I do not know how else to describe it.

Senator Barpwin. Who would have that, the interpreter ¢

Mr. Bamey. The MP would bring the prisoner into the cell where
the lawyer and the interpreter and T were waiting for him. The MP
would simply deliver him into the cell. The 1nterp1eter would pull
a black hood off him and start interrogating him.
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" ‘Sénator BiLpwin: Could you tell us s little bit how the cell looked
and what the arrangements were in the cell at the time, if you remem:
per? - o TR o
~ Mr. Bamey. Well, the cells in this particular prison, the only: one T
was in, were ‘different from any cells in any prison I have seen in the
‘United ‘States. There were no: bars where the prisoners could-look:
through ; there was a solid door in front and solid on both sides ; small,
5pr'oba% y about 15 by 15, square‘inches, of window with bars in the
back; concrete floor, small table, and three or four wooden chairs.. -
~“Senator Barpwin. On' these occasions, would they have anything-
on the table, the black cloth, or anything of that kind¢ =~
Mr. Bamey. Not on all occasions: -As a inatter of fact, if you are
referring to the crucifixion candles, if that is what you have in' mind,
Senator: . e . I
Senator Barowrn. Yes; that has been testified to before. _
Mr. Bawwey. If you care to see what T said in the letter on that, if
you want me to elaborate on it, I would be glad to do it.
" Senator Barowin. Yes; I would like to have you do so, Mr. Bailey.
Mr. Bamwey. Well, on one occasion, after T had been there probably
3 or 4 weeks, there was a new man sent down ; his name was Steiner—
his first name was Frank. He came down there as an interpreter,
and on this—I might, incidentally before I forget it, say that he
worked almost exclusively with this Lieutenant Perl whom I heard
Senator McCarthy mention. o } : '
Well, on this particular occasion, Capt. Raphael Shumacker, who,
in my opinion, was the only experienced lawyer on the team and the
_only man who conducted a so-called fair investigation, but on this occa-
sion Captain Shumacker called me out and he called this Steiner out,
and we went into Major Fanton’s office, and he first administered an
oath to me, which-was unusual, that I would well and truthfully tran-
scribe, and then he swore in Steiner as an interpreter, and then he
qualified him, as you would in any court in the United States as to his
laJoil(i]_lty to talk English; and I took his qualifications down in short-
hand.
~ Senator Batpwin. Let me ask you a question right there.
You say before you started to transcribe any notes they administered
an oath to you that you would well and truly
Mr. Bamwey. That is right. Before we ever saw who was going to
be interrogated. : -
Senator Barpwin. Did they do that each time?
Mr. Barwey. This was the first time, to my knowledge.
Senator Baowin. Did they do it after that?
Mr. Bariey. Not to my knowledge; at least, I do not recollect them
ever doing it. They did administer it to the prisoners.
. Szena,tor Barpwin. Did they administer an oath to the interpreter,
00 ¢ !
* _Mr. Banzy. On this particular occasion. I had been there at this
time probably 4 or 5 weeks—that is just more or less a guess—and when
he swore the interpreter in and swore me in, and then interrogated the
Interpreter as to his qualifications, I thought it was something a little
out of the ordinary, and that is the first time that, I believe, it was—
the first time at Schwabisch Hall that they used a table with a black
cloth over it with a crucifix and two candles.
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Senator Barowin. Do you know about what time this was, what
month? : |

Mr. Batiey. I would say that was the very first week—the first ‘'of
February 1946. - :

Senator Bapwin. And that was the first case that you dealt with?

Mr. Bamey. That was not the first statement I had taken, by any
means. You see, it was a daily occurrence to bring every prisoner in
with his black hood on him and a rope around his neck, and this cloak .
around him. They were all brought in that way. It was a regular
procedure. But that was the first time I had seen a table with a black
cloth over it and a crucifix with two candles, which would give you an

-impression of a small altar in a church. - . :
~ Senator Barowin. Well; go on and describe to us how this confes-
sion, so-called, was taken.

Mr. Bamey. On this particular occasion, we walked in the cell, and
when T saw that I said to Captain Shumacker, I said, “What the hell
is this?” I thought it was something out of the ordinary coming off,
and he said, “That’s O. K.; wait a minute.” So, in a matter of a
couple of minutes, one of the MP’s brings the prisoner in with his reg-
plar dress, black hood, cloak, and a rope.

Senator Barpwin. Let me ask you there—

Mr. Bamey. Maybe I am talking too fast. )
~ Senator Batpwin. You cannot talk faster than a Senator, I do not
think. [Laughter.] But what I meant was: You said he had a black
hood on and a black wrapper you called it.

‘Mr. Batey. It was not black. This wrapper was mostly all colors.
It was white and red and green and everything else. If you have seen
a camouflaged battleship in the First World War, that is what this
wrapper was like. ‘

Senator Barpwin. And you say it was sleeveless?

Mr. Baiuey. Yes; sleeveless.

Senator Barowin.. Then, you spoke of the hood the prisoner had on,
a’black hood. - - ‘ _
Mr. Bamey. A black hood with no eyeholes in it at all. That was

the regular garb that they brought every prisoner in the cell with.

Senator Batowin. Then, you mentioned -a rope around the neck.
Tell us about the rope. What kind of a rope was 1t.?

Mr. Bamey. I would say a rope twice as thick as the ordinary clothes-
line, probably three-quarters-of an inch in diameter. It was not tied
tight. It was not put around to choke him, or anything like that.

Senator Barpwin. Well, would you say that it was like a hangman’s
rope or would you say T

Mr. Bamey. Exactly. -

Senator Barpwin (continuing). Or would you say it was a rope to
{ie the hood down so that it could not be pulled off the head?

Mr. Bamey. I think the whole garb was to have a psychological
effect on the prisoner; and outside of mental brutality, there was no
physical brutality attached to.it.

Senator Barowin, How long would the rope be? Would it hang
down

Mr. Barzey. Oh, the MP who would bring him in would have hold
of the other end, probably 3 feet in back of him. That would be
around his neck. The MP would have to steer him in; he could not
see where he was going. :
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" Senator Barpwin. All right. Go on and tell us what happened
from then on.

* Mr. Bamwey. In this particular occasion when this prisoner came in,
Steiner, he jerked the hood off, and to my mind it looked like a kid
of -about 15 or 16 years of age. ‘The kid immediately—a boy—ifell
flat on his face and his nose hit the concrete and it was bleeding. It
looked pretty flat to me.

: Senator Barowin. He fell flat on his face?

. Mr. Bamnizy. Yes. L

Senator Barowin. You say he fell. Was he pushed or shoved or
what? ' .

Mr. Bamey. No; at that time he was not touched. It looked to me
as if he took a look at that crucifix and candles and just lost control
of himself and just fell. He was not pushed at that time. But when
he fell and lay there, Steiner took his foot—I won’t say he kicked him,
but he pushed him over on his back and he pulled him up to his feet
and he said to Captain Shumacker, “He’s faking.” Well, they gave
him a couple of minutes to get his breath -and get his bearings and
then Captain Shumacker interrogated him.

Senator Barowin. Now, let me ask you this question: At that
particular time, when you saw this prisoner, you said he fell on*his
nose. Did he have a bloody nose?
© Mr. Barey. Yes; very bloody, just like—

Senator Baupwin. Other than that, were there any bruises or marks
or anything of that kind on him? . _ .

Mr. Bamwex. Well, all you could see was his face.

Senator BaLpwiNn, Yes. '
. Mr. Bamey. And— L ‘

Senator Baupwin. All right; go ahead, Mr. Bailey.

Mr. Baicey. The only bruise or mark on his face was when his
nose contacted the concrete floor, and I'took his statement, and I said,
“The hell with this stuff ; I'm going to get out of here.”

Senator Barowin. Well, tell us about taking the statement. How
did he give it? Was he questioned or how did he give it?

Mr. Bawey. He was questioned and he was not touched. Captain
Shumacker handled him no differently than the average prosecuting
attorney would handle a witness on cross-examination. I will say
that for Captain Shumacker for any occasion I was with him, I
won’t say that for any of the others. _

He took a statement—I can tell you this fellow’s name. 1 think
his name was Gustav Neve, and he had been interrogated previously,
as Captain Shumacker asked him if he had been in some other prison
by a gray-haired captain and he admitted he had, and they were try-
ing to get a confession from-this kid on which to convict the com-
manding officer. I believe his name was Stivers. ’

Senator Batpwin, Steiber—S-t-e-i-b-e-r? :

. Mr. Barey. Stivers. He was the commanding officer.

Senator Barowin. It was not Peiper, was it ?

M. Barzrey. Oh,no; I can come to Peiper.

Senator BaLpwin. All right.

Mr. Baiey. But that was the extent of it. The worst that Captain
Shumacker accused the kid of was lying, but there was no physical
abuse to him, outside of his falling on the floor and smashing his nose.

i
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;- Senator McCarrry. Did I'understand you to say that Shumacker
was the one man who treated the men decently ? .

~Mr. Baey. In my opinion, I would say he treated them better
than anybody else. ' ,

© Senator Barpwin. Go ahead and tell us what happened after that,
with this.particular prisoner. .

Mr. Baney. Well, they just took his statement—oh, yes; and, nat-
urally, we got back to the office, and Fanton heard about the occasion;
Major Fanton heard about the occasion, and there was a Dr. Karen
from Brooklyn there waiting to get back to the States, and Major
Fanton asked him to go and take a look at this boy, and he did, and he
came back and reported to Major Fanton, he said, “The kid has got a
bad ticker’—meaning a weak heart. But he did not say there was any
immediate danger of him dying or he did not say that he had been
beaten up or anything.

:Senator Bawpwin. Did Fanton ask him whether he had, in your
presence ? '

: Mr. Baney. Not in my presence, but, the natural assumption was
that Captain Shumacker had mentioned it to Fanton.

‘Senator BaLowin. Yes. ' :

. Mr, Bartey. And when the doctor came in, why, Fanton asked the
doctor to take a look at him. :

Senator Barowin, Well, at that particular time, Mr. Bailey, was
there any other thing, other than you have described—I mean about
the hood and being led in with a hood over his head and a rope around
his neck, which you have described, and the other part of the rope in
the hand of the MP—was there any “physical abuse or threats or
violence of any kind? If there was, I would like to have you describe it.

Mr. Baey. The only physical abuse that I saw was by this Lieu-
tenant Perl. :

Senator Barpwin. Well, now, speaking about this particular case—
and then I was going to ask you about others. In this particular case.
© Mr. Bateey. So far as I know, this was the end of that particular
case. I never saw—1I transcribed the statement.
© Senator Barowin. In this particular case when the confession was
written out, was it in your presence read to the prisoner ¢
" Mr. Bamey. No; it never was. .

Senator Barpwin. How did the prisoner give it? Did he write

it himself, or did he answer questions, or how did he do it ?
- Mr. Bamey. Well, I would say that in probably 60 percent of the
cases the confessions were taken down in longhand by these inter-
preters. How they were gotten by them, T do not know. But when
they were translated into English by them, or one or the others, and
I typewrote them, I know there were additions and deleations and
alterations made in them. '

Senator Batpwin. This particular thing that you describe, was that
an occasion when they asked the prisoner to sign a confession or was
that an occasion when they got the statement or confession from the
prisoner ? :
~ Mr. Bawey. I do not know. That was the first time that I saw the
interpreter sworn, the first time I was sworn, the first time I heard
an interpreter interrogated by the lawyer as to his qualifications to
Interpret properly; and I thought at the time it was something un-



MALMEDY . MASSACRE INVESTIGATION 161

usual ; that they were making this in.Peiper or—I think it was going
to be: an important case; bitt it ‘was only this kid that they. brought in,

:Senator. Barowin. In ‘this testlmony that. you are glvmg you say
he was only about 15 years old ; you say in your letter:.

.PAfter thesé interpreters had-worked out:on this kid, some of these kids were
16 and 17 years.of age, and séftened them up and scared them dnto-a condition
whe'r.,e.they.would confess to anything, the prisoner then had a long multicolored
rebe thrown over him, and black hood pulled down over his head, and rope
knotted about his neck and he was mar ched mto a cell to be 1nterr00ated by one
of the lawyers.

' Mr. Bamey. “Well, he was 1nterr00fa,ted by a lawyer through an
1nterpreter ,

- Senator BALDWIN. Yes

Mr. Baney. In the presence of——

. Senator BarowiN. Well, now, you have described this partlcular
occasion, Mr. Bailey. will you go on and tell us, to the best of your
recollection, whether or not you saw any occasion of abuse or intimida-
tion or threats or. violence, and if you can, recall the name of the
prisoner and the Americans who mlght be involved. We would like
to have their names, and if you can give us the approx1mate time we
would like to have that.

Mzr. Batey. Everything I testified to would have to be between
December 27, 1945, and the mlddle of February or the first 3 weeks in
February 1946 1 Would say.

I saw prisoners come into cells shaky and nervous and with a few
scratches or bruises on them, but nothing serious; that is the condition
I have seen them in, in the cells. I have seen Lieutenant Perl slap
them, and I have seen them knee a couple of them in the groin.

Senator BarpwiN. You have seen. Lieutenant Perl slap them with
hls open hand or with his first, or how? .

Mr. Bamey. Well, I would say it was with hlS open hand, but 1t
was a pretty violent slap S
' Senator Batpwin. Did you ever see him hit them Wlth any clubs or
anythmg, 'or sticks, or ropes, or any implement of any kind? -

'Mr. Barey. No; I never did. T have seen—well, it was an oversize
blickjack, about three times as big as an ordln'u"y blackjack, lying
on the table. But I think it was done for effect on the prisoner. I
never saw him hit anyone with it.

Senator BarLowin. You never saw them hit any prlsoner with a
black] ack? :

~-Mr. Bamry. Nothlng : :

~ Senator BaLowin. You say they had scratches or bruises but nothlng '
serious. - ‘

M. BatLey. Noth_mg serious. = .

' "Senator Bawpwin. Have you ever noticed this hood? There have
been some statements here that the hood ‘was bloody. What can you
. tell us about that?

Mr. Bariey. Well, on the outside the hood was coal black, and you
could not tell whether there was any blood on it. On the inside, I
think T have seen a few splotches of blood. That was abright yellow
on the inside of the hood. ,

" Senator Barpwin. Bright yellowﬁ . '

Mr. Bamey. That is my recollection. Tt was coal black on the out-

side and yellow on the inside is my recollection. o :



162 MALMEDY MASSACRE INVESTIGATION

“Senator Barowin. Let me ask you this question: There have been
described here occasions when a table would be covered with a black
cloth, and there would be a couple of candles on ‘it and a crucifix. Did
you see that set-up, so-called, used ¢

Mr. Bamey. Oh, I think 1 have described that, Senator, in -detail.

Senator Barpwrn. Yes; ; you have. The thing we wanted to ask you
was whether or not that was used on every occasion. What can you tell
us about that?

Mr. Batwey. It had never been used up to that time, to my knowl-

edge. That was the first time I had ever seen it, and that was close
to the 1st of February 1946.

Senator Barpwin. How many times after,that did you see it used?

Mr. Bamey. That was the only occasion that I saw it used, because
I quit after that; at least, I tendered my resignation.

Senator Barpwix. Was that the only confession you ever took, or
statement, that you can recall to mind ?

Mr. BarLey. 0; I took dozens of them, but that was the only one
where I took it with the crucifix—where that took place. I took dozens
of them where they were brought in with the black cloak and the hood
around it. That was the ordinary garb for every prisoner.

Senator Barpwin. You mean this cloak?

-Mr. BaiLey. You understand, Senator, when a prlsoner—when the
MP’s would be sent to the prison, they would go to the cell, and when
the MP would bring them down, that was the dress they had on—bring
them down to the cell. They used the same cell for- interrogating
them all; at least, it was the same cell T took them in, and they would
bring them j in, in ‘that garb.

Senator BaLpwin. Now, can you recall, and will you tell us, if you
can recall, about any other specific case of abuse of any kind, physical
violence, threats, intimidation, or anything concerning any other
prisoners, as I say ?

Mzr. Barey. The only two men that I saw use any rough tactics—
I will qualify it; I will say three—were Stemer and Perl and Thon.
I believe the Senator referred to him as “Tone.”. I imagine it is the
same fellow that he had reference to. I believe you spell his name
“T-h-o-n.”

Senator Barowin. Can you tell us about those occasions, Mr. Bailey,
when, and who was the prisoner, if you recall ¢ .

Mr. Batey. I could not recall the name of the prisoner, and I have
seen Lieutenant Perl—to my mind, he was the only man, I would say,
who had a really sadistic, brutal sfreak in him, and I do not think he
had any business on that team, and I will tell you why: He was down
there in the garb of a first lieutenant of the American Army. He has
his wife along, dressed as a United States Wac. She had never been
in this country; she had spent, as I understand it, 4 or 5 years in
German concentration camps. He had escaped from one after being
sentenced to death.

Senator Barpwin. Was he a German hnnself2

Mor. Barwey. He was an Austrian.

Senator Baupwin. Was he in the American Army ?

Mr. Baney. He wore a first lieutenant’s uniform; so, apparently,
he was. Somehow he got in—I do not:

Senator Bauowin. Do you know whether or not he had ever lived
in the United States?
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‘Mr. Bawey. My impression is that he had not. I do not say that
for certain.

" Senator Barpwin. Now, again, I ask you if you can recall any other
mstances of violence and buse.

. ‘Mr. Bamuy. The other incidénts would be pure hearsay on my

art.

P Senator Barowin. You did not see them ¢

Mr. Barey. I heard this Steiner mention them and gloat and laugh
about them, about things that he and Perl had pulled, but I was not
an eyewitness to it. .

Senator Baupwin. What did Steiner say, for example, because obvi-
ously that could be competent testimony, if he said anything?

Mr. Bamey. Well—by the way, I would like to put this in the
record: This fellow Steiner—I found this out when Captain Shu-
macker was interrogating him as to-his qualifications as an inter-
preter—said he had been born in Austria; he had come to the United
States in 1941; he enlisted in the United States as a French inter-
preter in 1942—and by the way, before I forget it, this Steiner went
1nto the cells, which all the interpreters did, and fook statements or
confessions, whatgver you want to call them, from prisoners, not in
my presence, see, and then come out and-translated them into English.

‘Well, some of the translations of this fellow Steiner which he had
and were submitted to Major Fanton were so contrary to the known
facts of the Malmedy case that I think—Colonel Ellis, who will verify
it—that Steiner was taken off the job in about 3 weeks.

Senator Barowin. How long was Steiner there, 3 weeks, you say?

Mr. BamLey. Three or four weeks. He was impossible.

Senator BaLpwin. They took him off the job?

Mr. Bamey. That is right. 'Major Fanton sent him back to Weis-
baden. He came up on the 17th, as T did.

" Senator McCarray. There was one word you said that I did not
get. You said he was what? I do not get what you said he was.

Senator Barpwin. He said he was impossible.

Tell us about any other cases that you observed yourself.

-Mg:-BazLey. I cannot recall any. - I will say this, that who I did
most of my work with was Captain Shumacker, and he did not subject,
in my presence, any prisoner to any brutality. He might have threat-
ened and scared him, but I do not think Shumacker did. But one bad
feature, one bad arrangement I would say, this Lieutenant Perl got
probably 75 percent of the confessions during my stay there, and I
would say every time he went into a cell he was accompanied 2by this
fellow Steiner. -

Senator Batpwin. You spoke about this prisoner Neve. Did any-
body put his knee in his groin?

" Mr. Bameyr. No. ‘

Senator Barowin. Then, you spoke of one case where they did.
You said somebody did. Did you see that?

Mr, Batiey. Yes; I saw this Lieutenant Perl knee a fellow and saw
him slap a couple. -

* Senator Batpwin. We have here, Mr. Bailey, the affidavit Wthh
Gustav Neve——

Mr, Bareey. Thatisit. = - y '

Senator Barowin. Gave to, 1 assume, defense counsel. " Is that
correct ?
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Mr. CrampErs. That was one of the affidavits that supported the
defense counsel’s petition before the Supreme Court.

Senator Bairpwin. This affidavit accompanied the petition; this
was one of the affidavits that accompanied the petition to the Supreme
Court of the United States that was filed in behalf of these prisoners,
and 1 just wanted to read back to you one or two of the statements
that Neve apparently himself made. This is not the confessmn, you
understand.

Mr. BarLey. Yes. o

Senator Barowin. This is another statement He smd

I, Gustay Neve, took part in the Bifel offenswe in December 1944 asa codrlver
of an_armmed personnel carrier. I was taken to the investigation prison at
Schwabisch Hall for the purpose of interrogation on December 2, 1945. - There I
was locked into a cell and had to spend 2 days without blankets. On January 8,
1946, I was taken to be interrogated and a hood was pulled over my head which
was completely smeared with blood. I had to undress completely in an mter-
rogation cell in the presence of two interrogating officials.

Now, did you witness anything like that?

Mr. Bamey. That did not occur in my presence. If that happened,
it happened prior to his being brought into the cell where he was
interrogated.

Senator Barpwin. When you saw him he had his clothes on?

Mr. Bamey. He had this—I do not know what was under this big
robe or what it was that they had on him. He had shoes on.

Senator Barowin. He had shoes on?

Myr. Baiey. Yes.

- Senator BaLpwin (reading): ‘

In February 1946 I was taken into-a cell where, a hood draped over my head,
I was put standing against a wall and beaten by a guard with a club into the
abdomen and into the genitals.

Mr. Bamey. It did not happen in my presence, and I might say
that could have been at the time I was 1n the cell. Does he mention
anything about the crucifix? .

Senator BALDWIN. Just a minute. I will read the whole thing to
you.  [Reading:] )

After half an hour had gone by I was taken into a dark room where I had to
stand with my face toward the wall and my hands-lifted up. In so doing I was
treated to kickings and beatings of the fists until I collapsed. After this treatment
I was carried into a larger cell where there were three interrogating officials sit-
ting around a table, of whom I recogmzed Captain Shumacker and Lieutenant
Perl.

Now, was Lieutenant Perl present in thls interview you spoke of ?

Mr. Bamey. No, sir; it was Steiner and Shumacker and myself.

Senator BaLowin (readlng)

Lieutenant Perl stepped toward me immediately and told me that I was facing
a summary court and if I could not say everything I would be hanged the next
day.

Did you ever hear anything like that?

Mr. Bamey. Noj that did not occur in my presence.

- Senator McCarraY. Were you present when Perl conducted an
interrogation at all?

Mr. Bawey. Not with Neve. » , ,

Senator McCarTaY. In other words, you were not there at any time
Perl interrogated, and obviously you could not see it.
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My, Bamgey. No, sir; I worked mostly w1th Shumacker. Perl could
not talk sufficient Enghsh
During this trial three false witnesses were confronted w1th me who gave
testimony the like of which I had néver heard nor seen. ' - E
__Were there any Wltnesses who testified at the tlme you talked w1th
hlm? _ .
Mr. Bairey. No, sir.
~ Senator Barpwin (readlng) .
“Whenever I wanted to break in I was quieted down by L1eutenant Perl by
means of. a kick with his foot or a slap with his fists. During this trial I was
twice threatened with hanging whereby a rope was put around my neck and I
was pulled up. A few days later a fairy-tale-like statement of crimes was dic-

tated to me which I never heard nor saw anything. Whenever I refused to write
beatings - were administered until I continued to erte out of fear. ..

That is signed by Gustav Neve. '

" Now, on this particular occasion that you descrlbed w1th Neve, dld
he sign the confession then in your presence?

Mr. Bamey. No. I typewrote it and put on the bottom “Sworn’ to
and subscribed before me this (blank) day of (so- and-so) yTand T saw
the statement later with a signature—at least N eve ’s name on it and

: Wltnessed by Captain Shumacker.

“Senator Barowin. In other words, on this particular——

Mr. Barey. The one thing in it—excuse me, Senator..

Senator Bavowin. Yes; go ahead. ’

¢ Mr. Barey. The one thlng in ‘there that you mention on January
22 where you say a rope was put around his neck and he was pu]led
up or something:

Senator Barowin. Yeés. : o '

Mr. Baruey. Well, I heard Steiner descrlbe an exact incident to me,
but I do not recall that he and Per] had done it on the prisoner; but 1
do not recall that he mentioned ‘Neve’s name, although it could be
done by having him walk up a few steps and making him think he was
on a platform and Per] jerking a rope over a board; he d1d not say he
was pulling him off ‘his feet, or anything like that.

Senator Barowiy. Did he not say anythmg about pulling him off
his feet? ' He did say that? - .

Mr. Bamry. Steiner told me that it was a good ]oke

:Steiner seemed to get pleasure out of it. Steiner told 1 me that the
Germans were responsible for killing his mother. :

Senator Batpwin. Now, on this particular occasion Wlth this wit-
ness Neve, how long were you engaged in this busmess of ertmg

_ down his confession ?

~ Mr. Baney. It was— "

‘Senator Barowin. In the cell, Imean Mr. Balley :

Mr. Barey. It was a rather lengthy confession. I would say Cap-
tain Shumacker interrogated him very thoroughly and asked him if
he had not said thus and so when he was interrogated by a gray-
haired captain at another prison prior to his coming to Schwabisch
Hall, and he examined him and reexamined him and accused him of
lyln,lgi in one place from the other But the two stories did not deta,ll
at a

- Now, whether it was because Neve was frlghtened and could not
think, or what it was, T do not know. iy
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Senator Barpwix. In other words, on this particular occasion they
went into it at great length with questioning, and you took it down;
you took it down in shorthand? - ) .

Mr. Bairey. I tovk it down in shorthand, and I believe I still have
my notes. P

Senator BaLpwin. Now, at the time they interrogated this prisoner
Neve, did they have any other statement from him that you saw or any
other material to question him on?

Mr. Bamey. I am not certain Captain Shumacker was reading from
a prior statement or from his recollection but I remember distinctly
he was saying to Neve, “You’re lying to me.” He said, “No.” “Weren’t
" you,” he said, “Weren’t you interrogated at some other prison by a
gray-haired American captain?”’ He said; “Yes.” He said, “Didn’t
you say thus and so?” And the kid either said, “I don’t remember,” or
something. He did not give a satisfactory answer, but he was inter-
rogated.  What they were trying to do was apparently to convict this
Neve’s' commanding officer. They had knowledge that Neve was fa-
miliar with some shooting or orders to shoot at Malmedy by, I think,
the name was Stivers. '

Senator McCarrmy. Incidentally, for the record, Neve was sen-
tenced to death, and his sentence was then commuted to 20 years.

Mr. Bammey. Yes. I donot know who was convicted or who was not.

Senator BarowiN. Mr. Bailey, you are here to tell us anything you
know about it in your own way. Can you tell us of any other cases?

My, Bamney. I want it understood that I have no sympathy for the
Germans. I think if the investigation had been properly handled
there by experienced police officers, by a few attorneys who knew
how to conduct an investigation, they could have found who the
guilty ones were and convicted them on credible, reputable testimony.

But it was conducted haphazardly, and there was no sense or
reason to it the way it was conducted ; and they had what they called
their prisoners—they would be referred.to as stoolpigeons here. They
would cooperate—they were doing favors for war-crimes teams. For
instance, one of these German officers—I do not know how guilty he
was in Malmedy—but at least he was.in there as.a German efficer,
and had been an artist in public life. - He drew a life-sized oil painting
of one of the lawyers on the team.

Another fellow made skis, made fancy skis for them. Another one
made a pair of fancy boots. . ,

‘Senator Batpwin. Did you see these things or did you hear about
them ? :

Mr. Baitey. I saw them,

Senator Barpwin. You saw them? :

Mr. Bamey. Absolutely. I saw them shipping the skis home, and I
saw the portrait exhibited. ‘

Senator Barpwin. Let me ask you this: Do you speak or understand
German ?

* Mr. Baicey. Not a word of it.

Senator Barpwin. Well now, can you recall to mind any other
incident that you personally saw where a prisoner was abused in any
way, or can you recall any prisoners whom you saw there who ap-
peared—who had bruises and black eyes or anything of that kind, that
you saw ?
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Mr. Bamtey. Noj; I cannot. They received black eyes, but they could
have gotten it anv way ; they could have bumped their heads against
the wall. I never saw anybody actually beaten by anybody, extept
with the possible exception of one or two occasions by this fellow Perl.

Senator Bapwin. You saw him beat a prisoner?

Mr. Baiey. I saw him slap a prisoner pretty hard with his hands.

Senator Bapwin. What else did you see?

Mr. BamLey. And knee him once or twice.

Senator BaLpwin. You came there on December 27, 1945, according
to your letter? '

Mr. Bamiey. To Schwabisch Hall ; that is right.

Semator Barpwin, And you stayed there until the early part of
March 194617

Mr. Bamey. That is right.

Senator Barpwin. During that time, how many different men did
you take confessions from or transcribe confessions for?

Mr. Bamey. Well, I transcribed a lot more than that which had
been taken by the 1nvest1gators—you see, Perl could also talk German,
and he could take them through an mterpreter or he could take them
direct himself. He was quite a linguist, and talked several languages,
and I transcribed maybe 40 or 50. There was only the two of us that
did all the transcribing, that was Berg and L.

Senator BaLpwin. Have you got anything further that you want to

say, Mr. Bailey?

M-, Bm ey. Well, I recd an ortiele in the New Yok Times where
Colonel Ellis flatly denied everything in my letter. I would like to
say that Colonel Ellis could neither deny nor aflirm anything in that
letter because he was never at Schwabisch Hall on any occasion I

was there.

Another thing, Colonel Ellis said that——

Senator Batpwin. Let me ask you this: Did you understand that
he specifically denied the details that you described in the letter or

was his denial a general denial?

Mr. Bameey. The article was in the New York Times, and it said
that Colonel Ellis flatly denied the statement made by Mr. Balley
Somebody mailed me the article; I do not know who it was.

Senator Barpwin. You say you never saw Colonel Ellis there?

Mr. BaiLey.-He was never at Schwabisch Hall during the time I
was there. Colonel Ellis, I saw him the day I left—in fact he was
the man that sent us there, and I saw him when I came back Isaw
him both times at Weisbaden' when I worked at headquarters.

Senator Batpwin. At VVelsbaden'?

Mr. Barey. Yes.

Senator Batpwin. All right. Is there anything else you want to
sav?

}17\11" Baiey. Nothing else un]ess you have some questions.

Senator Bavpwin. Senator Hunt, do you have any questions of
this witness?

Senator Huxt. Mr. Bailey, would you tell us how you happened to
become a court reporter on this work? Did you make application
for the position or the Government approach you and offer youthe
work ? :
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. ‘Mr. Bamey. No, the Government approached the National Short-
hand Reporters’ Association, of ‘which I am a member. They asked
if they know of any members that might be interested in going over
there, and my name was apparently given in, and then someone wrote
me from the Pentagon Building and asked me if I was interested,
and I told him I was; then T got a teletype message to go down to
the Federal Building in Pittsburgh and take an examination, and
then I went to Washington. .

- Senator HunT. Now, was that examination for typing, for the
taking of shorthand or an examination as to a court reporter ¢ ,

Mr. Bamer. It was an examination—the examination was for a
«court reporter, and that is what my application reads. I mean, that
‘was what my contract read, for court reporter; and when they exam-
ined me, they gave me three tests of 200 words per minute. But I
understand when we got there we would have to do at least the
greater part of our own typing, but when every court reporter over
there, expecting to do court reporting: -

Senator Hunt. To whom did you report when you arrived in Ger-
many, Mr. Bailey?

Mr. Bamwey. My orders called for me to report to headquarters at
Frankfort. I went there, and a Captain Patterson there told me that
I had been assigned to war crimes at Weisbaden. Up there I met, I
think it was, a Colonel Carpenter. I think Carpenter was in com-
plete charge. He turned me over to a colonel in the personnel depart-
ment, and he brought me up to Colonel Ellis.

Senator Huxt. What would you say was your ultimate assignment,
your final assignment? Was it— _

Mr. Bamey. The only assignment I worked on was the Malmedy
case from the beginning to the end. My ultimate assignment was
Berlin, but I did not go there. : '

Senator HonNT. Then, during your stay in Germany you did not
have the opportunity to do any real court reporting for what you
were really employed ?

Mz, Banuey. That is right, and that was the reason I gave in my
resignation to Colonel Ellis, and he took me up to Colonel Straight,
and said that the duties to which I have been assigned are not remotely
connected with what was under my contract, and they wanted to send
me to Berlin to do court-martial work.

Senator Hont. In view of that situation, you certainly had a right
to be, and were quite a little disappointed and discouraged over the
type of work that you had been assigned to, were you not?

Mr. Baney. Very much, sir, but T will say this: The treatment we
got was excellent ; we lived well, and were not worked hard.

Senator Hont. You would not say, or would you, that you had been
not exactly double-crossed, but misled in the promises made to you in
reference to the work you were going to have?

Mr. Bamey. I think that is almost the words I told Colonel Ellis,
and he took me up to Colonel Straight; I think that is the reason I
gave. But I was not disappointed. I was homesick and was darned
¢lad to get back to the United States, and I told him that.

Senator Huxnt. Did you ever discuss with any of the members of
the team, with Mr. Fanton, Major Fanton, or Mr. Ellowitz, the fact
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that you were disappointed in the work they had assigned to you, and
that-you did not.anticipate doing that kind of work? . =~ . .

. Mr. Barey. Idonotthink I did, Senator, up until the time I handed
my resignation. I took it down and wrote 1t out and handed. it to
Major Fanton, and Major Fanton said he was going up to Weisbaden
the next week, and he would take it up and give it to Major Ellis.
Fanton came back three or four weeks later, and he said, “I believe
you want to talk to Colonel Ellis yourself,” and I went up there..

Senator Hunt. Were you over there under a contract or did you sign

a contract to stay? ‘ , L :
.- Mr. Baney. No; I did not. The contracts read that you had to stay
for 1 year, but mine did not. There was no time specified in mine
whatsoever, and that may be one of the reasons I got back as soon as
Idid.

Senator Huxt. And you never signed a contract? ... .

Mr. Bamnry. I definitely signed a contract, but not for any specific
length of time, .

Senator Hunt. Not for any stipulated length of time?

Mr. Bamey. That is right.

Senator HunT. Did you ever ask any of the men with whom you
were associated to intercede in your behalf to get the type of work that
you thought you were entitled to?

Mr. Barey. What could they do? What could they do if I did ask
for it? It would be foolish to ask forit. -

Senator Hu~nT. Did Major Fanton ever make any special trips for
the purpose of trying to help you to be relieved from your work so
that you might return to the United States?

Mr. Bamey. Never. I never complained to Major Fanton or any-
body else until I went in there and laid my resignation on Fanton’s
desk, and when I went up and talkéd to Colonel Ellis, he took us up
there and talked to Colonel Straight. There was a fellow named Hecht
there from Washington, who wanted to get back here, and I told
Colonel Straight, in the presence of Colonel Ellis, what my position
was, and my feelings in the matter. »

He said: “I can sympathize with you, Bailey, but we have no war crimes
coming up, and we have no jurisdiction over Nuremburg, that special tribunal.”

- Senator Hunt. Now, by virtue of the fact that you signed no con-
tract, then you did not have to pay your own fare back, did you?

Mr. Barry. I offered to, and I expected to, but they treated me very
good ; they paid for it. :

Senator Hunt. While you were over there, did you ever report to
any of your superior officers any. criticism of what you had observed ?

Mr. Bamey. Always. There was no superior officers there. Fanton
was in charge of this team, but.the dominant figure of the whole
outfit was this Lieutenant Perl. : o :

Senator Hunt. Did you ever make any approach to Lieutenant Perl
. that you were disgusted with the way the mvestigations were being
conducted ? E : — )

Mr. Batwey. Most of that team did: not care to have much contact
with Perl. He was more or less of a lone wolf. - - ‘

Senator Hoxt. You did not, as a-matter of record then, make any
statements similar to the one that you wrote to Senator McCarthy ?
- Mr. Bantey. You mean over there?
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Senator Hunt. Yes.

Mr. Bamey. At no time. No—what the hell I would be crazy if I
did. I certainly did not expect this publicity was going to develop.
The letter I wrote to Senator McCarthy, I sent the same to the Secre-
tary of the Army in the same mail: I thought I might be called here
as a witness.

Senator Hunt. Excepting w-hat you saw with your own eyes during
the interrogation with Captain Shumacker, you actually yourselt did
not observe. any of these cruelties that were supposedly practiced.

Mr. Batcey. Noj; I did not. All I could testify to would be hearsay,
and heard it talked over, and mostly by those two-men, that-was
Steiner and Perl, particularly Perl. On maybe one or two occasions
Thon would come up there and laugh and joke about how he had got-
ten a confession, but that was hearsay; I did not see it.

Senator HuNT. Reading from one of the statements, our investiga-
tors:
would put a black hood over the accused’s head and then punch him in the face
with brass knuckles, kick him and beat him with a rubber hose.

Senator McCarray. May I ask Wh"tt statement you are reading
from, Senator?

Senator Huxt. I am reading from an address by Judge Edward L.
Van Roden,

Mr, Bariey. I never saw such a thing happen. Isaw v the black hood
and I saw the robe and a rope, but 1 haveseen the MP boot him in the
rear end in a cell, but not enough to hurt him.

Senator Huwt. You did not. see any broken jaws or any teeth
knocked out or anything like that?

Mr. BatLey. Noj; I did not.

Senator Hunrt. Were your relations with Steiner and Fanton and
Perl and Thon, and your team, as you call them, were they pleasant,
most of the time?

My, Barey. Yes; always pleasant.

Senator McCarray. Are you through?

Senator Hunt. Yes.

Senator McCarTtay. Before I commence questioning this witness,
I would like to read from this letter. I want to request the chairman
to call this man—this is a letter from Herbert J. Strong, a Jewish
refugee from Hitlerian Germany, and for that reason he had every
reason to feel vindictive, and his letter certainly indicates that he felt
strongly that we should have some decency over there in the conduct
of the trials.

I want to read from another letter here and also I would like to have
this man subpoenaed. I read from his letter:

I took active part in the war-crime trials from approximately early March
1946 to the early part of August 1946. Prior to my assignment to Dachau, I
acted as defense counsel in various war-crimes trials before military govemment
courts in Ludwigsburg.

‘I had already, before I ever reached D‘lchau heard about the methods used by
the prosecution team at Schwabisch Hall in the preparation of its case. The
source of this information and the circumstances under which I obtained the
same might be of interest to the committee, and is, to me, proof of the accuracy
of the accusations.

TWhen we later, at Dachau, prepared the case for the defense, we encountered
a deep-seated suspicion on the part of all of the accused, which, as we later were
told by them, was due to the treatment they had previously experienced on the
hands of the prosecution. Every one of the accused was in detail interrogated
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py the particular:iember of the defense team to whom .the defense of the
particular individnal had been assigned, and we encountered in almost every
case, the same story of mistreatment, mock trials, etc., which are now the subject
matter of the pending investigation.

I wish to stress, in this connection, that I had at no previous oceasion, ever
received similar complaints from other defendants whom I had represented.

For- obvious reasons we did not in the beginning take the accused’s stories at
face value. However, our continuous daily contact with them which extended
over several months, convinced us that, on the whole, their stories were correct.
They were supported by the stories of witnesses whom we also interrogated prior
to and during the trial, who made similar complaints and who were obviously
in terror of the prosecution team,

Of course neither of us was an eyewitness, as presumably all the acts eom-
plained of occurred in Schwabisch Hall and as we saw the accused for the first
time in Dachau. |

Every .one of us share, unnecessary to say, in the indignation about and con-
demnation of the acts of which the defendants were accused and every one of us
felt that if their guilt could be proved beyond a reasonablé doubt, death sentences
would constitute their only just punishment. However, we were, as to quite a
few of the accused, in doubt whether they had actually committed the crimes in
question and were skeptical about the value and accuracy of statements either of
the accused or witnesses which were obtained by duress or fraud.

Mr. Chairman, this is a letter from a lawyer in New York, who is a
Jewish refugee from Hitler.

Senator Bapwin. We will put that in the record, Senator.

Senator McCartry. I would like to do that, and I would also like
to say at this part of the record that I am receiving a tremendous
amount of mail in regard to this since we are getting publicity on it,
and I am very happy to find that so far I have not found a single
combat soldier who condemned our going into this to find out whether
we were decent and honest in our handling of the enemy after we

-defeated them. : ‘

I have recéived mail, and I have taken the trouble to check it from
some of the so-called soldiers who spent their time fighting the war
slow-rolling down bars. Also, and I think this is of particular interest,
in view of the fact that the Jewish people suffered so heavily at the
hands of Hitler, I have not received a single letter from any Jewish
person condemning our going into this matter, .

I have received a number of them praising the committee very
highly for going into this matter.

Now, Mr. Bailey, you testified that one of the principal investigator
had spent time in a concentration camp ; the other one had his mother
killed by the Germans; is that correct ? .

. Mr. Barey. Isaid that Lieutenant Perl’s wife, who was with him in
Schwabisch Hall, had spent years in a concentration camp in Germany.

Senator McCarruay. How about Perl?

Mr. Bamey. Perl himself had been sentenced—this is only hearsay,
but the general common knowledge amongst the team-—he had been a
German prisoner, but had been sentenced to death, and had escaped.

Senator McCarray. Do you know whether he was an American
citizen or not? o -

Mr. Batuey. I do not know. My opinion is that he was not.

Senator McCartay. Mr. Chairman, T would like to ask permission
to ask Mr. Ellis whether this man Perl and his wife had been in the
concentration camp, whether they were American citizens or not.

Colonel Ertis. Perl is an American citizen. As I recall, he came
to the United States in 1938 or 1939. He was apprehended at the

91765 —40———12 '
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time of the Anschluss, and was held in prison a short time. -I do
not know how long. - He was supposed to have been taken toDachau,
but for some reason he was not, and was released. :

Now, if he was ever sentenced to death, I never heard of it. He
then escaped and came to America, and became an American citizen,
and I think went into the Army in1941 and 1942, and was commissioned
as an officer in military intelligence, and he served on the Chief of
Staff’s intelligence center in London, interrogating high-ranking Ger-
man officers before he came to War Crimes. His wife was an Aryan,
and because of her befriending Jews, this is only hearsay, you under-
stand, she was picked up some time during the war and held at some
camp for 2 years, is my recollection. Thisis hearsay. Lieutenant Perl
will be. here, and he can give you the story. This 1s just hearsay.

Senator McCarray. With the chairman’s permission, how many
other refugees did you have on the prosecution staff ¢

Colonel Erris. Oh, there were several. Kirschbaum——

Senator McCarrry. Kirschbaum. :

Colonel Errss. Steiner. ‘

Senator McCarrrY. Steiner was a refugee also?

Colonel Errrs. Well, I think he was. I am not certain on that, but
it is my recollection that he was. : :

Senator McCarrry. Do you know whether they were American
citizens or not? :

Colonel Erris. I think all of them that have been in the service were.
I know Kirschbaum was a combat soldier, and I believe Steiner was.
They all come into the service from the States that is, they had gotten
to the States. There were several interpreters or translators, I should
say, who never had any contact with the prisoners, who were refugees,
those—I am not sure which ones—there was a boy from England, a
boy with the name of Hart, and a Rosenthal, I believe his name was,
who also came from England, but they were civilian employees.

Senator McCartry. Rosenthal was also a refugee?

Colonel Errts. Well, he was a refugee either from Austria or Ger-
many, but he had gotten to England, and the War Department had
hired them in England and brought them over as translators.

Senator McCarrrY. And he was what you would call the “legal” on
the court? -

Colonel Erris. Noj that is a different individual.

Senator MoCarray. I see.

Colonel Erris. The law member was Colonel Rosenfeld up here from
Philadelphia, who has been an American citizen by birth. )

Senator McCarray. Just one further question: This man Kirsch-
baum, you say he was a combat soldier. Am I correct in this, that he
was never in combat ; he was in a combat area ?
k‘nColonel Ervis. Well, I cannot say directly as to that; I just do not

OW.

Senator McCarrry. None of these refugees that you had on this
team ever did any shooting; Perl never carried a gun, did he?

Colonel Erxis. I doubt it very much if he did.

Senator McCarrmy. That is what I thought.

Senator Batpwin. If you will pardon me, Senator, let me ask the
colonel a question there, because it pertains to what he has just said.
You say that there were some refugees that you used in these inter-
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rogation teams, and in the prosecutlon teams Why. did you use
‘refugees?

Colonel Eviis. Because they were the only available personnel that
We could get who could speak the German language.

‘Senator Bapwin. Was there any other reason?

Colonel Exris. So far as I know that was the only reason; that is
we could not get Americans; they all wanted to go home; they Wante(i
to be redeployed, and we had to take the best people avallable, and
those were the only ones we could get.,

Senator Barpwin. Mr. Bailey has said that Steiner was released
from his duties thereafter, as I recall it, Mr. Bailey.

- Mr. Bangy. Three or four weeks.

Senator Barpwin. Three or four weeks. Does that ]1be9

Colonel Exrris. That is my recollection. Major Fanton came to me
and said that Steiner was just not competent, and he would like to
have him relieved, and Fanton was'in charge; if he wanted any changes
made I always made them.,

Senator Barpwin. Was Fanton down' there at the time, that is,
from December through the period that Mr. Bailey said he was there?
‘Was he there all the time, to your knowledge ¢

Colonel Erris, Fanton left the mlddle of February, and it is my
recollection that Mr. Bailey left prior to that, but that is only a
recollection.

Mr. Bamey. I would say we got a boat the same day.

Colonel Erris. They may have gone home together.

Mr. Bamiry. Practically the same day.

Senator Barpwin. Just one question, Mr. Bailey, on that point.
You are speaking—I was asking about who was in charge. Was
Fanton in charge while you were there?

Mr. Barey. All the time. He was in charge. Fanton did not do
any interrogating; the bulk of the interrogating and the important
part of the interrogating and any rough handhng that I had, any
knowledge of was all done—Perl was Tooked up to as the big shot
in that investigating team.

Senator McCarray. Mr. Chairman-

Senator Barpwin. May I ask just one question to complete this line
of interrogation ?

Senator McCartay. I have sat here for an hour and a half and did
not interrupt under any circumstances while the Senator was interro-
gating this witness, and the Senator from Wyoming was interrogating
the witness. I would appreciate it very much if I could have the
same courtesy to complete my interrogation of this witness, and if the
chairman believes there is anything left untouched, he can continue
the interrogations. But it certam%y interrupts my questioning if I
do not get the same courtesy from the Chair that the Senator from
Wyoming gets.

- Senator Barpwin. After all; Senator, I think it is the duty of the
chairman to try to conduct this thing and get the record in such shape
so that it is best readable and understandable, and when there are

- questions that involve something that we have already discussed, it
seems to me that it is in the 1nterests of clarity and fairness to put 1t
in then and there.

The only other questions
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Senator MoCarTry. I am sure the chair can complete his record
without insisting upon interrupting me when I"am conductingan-
examination.

Senator Barowin. I do not want to interrupt you, Senator, in any
way, shape or manner, but the thought occurred to me that when
you are on a particular point it is a good plan when you are on cross-
examination, to try to exhaust that particular subject then and there
and have it all in one place in the record. :

The only further question I wanted to ask Mr. Bailey was whether or
not Fanton was actually present at Schwabisch Hall all the time that
you were there, actually physically present.

Mr. Barwey. There is possibly every other week that Major Fanton—
usually Ellowitz and Shumacker made a trip, I would say, every other
week up to Weisbaden. During that time Perl was in complete
charge. : :

Senator Barpwin. How long would they be gone?

Mr. Bamry. Usually they would go at noon on Saturday and
come back the following Wednesday.

Senator Barpwin. All right, that answers my question. I think
it is an important point.

Senator McCartaY. I might say, if there is some doubt in the
chairman’s mind, I have not accused Fanton of any misconduct. I
do not have any information at this time that Fanton was guilty
of any misconduct. I know he is the chairman’s law partner, and I
am not attempting to go into that and prove there is anything wrong
with what Fanton did, unless

Senator Barpwin. Now, Senator, go ahead if you will. T would
just like to say this: I am not, in any way, shape or manner here
interested in Fanton. IFanton will probably later be a witness, and
I think it is important for the benefit of this record to have this wit-
ness testify as to when and how long Fanton was there, because I think
that has a very direct bearing upon what Fanton might say when
he testifies. '

Senator McoCartry., Now, Mr. Bailey, Elston or something like
that—what was his name—testified the other day.

Mr. Caamerrs. Ellowitz.

Senator McCarray. Testified that you attended very few of the
interrogations; that your work was principally to take the notes
from the interpreter after he left the interrogation cell, and then
reduce that to typewriting.

Mr. Bamey. Well, I would say any time a court reporter or a
stenographer went into a cell, I was the only one that did go in.

Senator McCarteY. Well, now, roughly how many times were you
in the cell and got the confessions? How many times did you get
the confessions in the cells?

Mr. Bamey. I would say approximately 20 times.

Senator McCarrrY. About 20 times out of the 78 ¢

Mr. BarLey. What do you mean, the 73 ¢

Senator McCarrriy. Twenty of the 73 men were convicted.

Mr. Bamwey. You understand, Senator, that this investigation con-
tinued on, I believe, under the direct charge of Colonel Ellis, Colonel
Ellis, T understand, went to Schwabisch Hall or was getting ready to
go, the day 1 left Weisbaden. I do not know what occurred there.
That would be from at least the middle of February on.
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Senator McCagpray. Now you testified that this man Perl a num-
ber of times kneed the accused in the groin.

Mr. Barey. Yes.

Senator McCarruy: There will be testimony here to the effect. that
of 139 men who were sentenced to die, about 188 were irreparably
damaged, being crippled for life, from being kicked or kneed in the
groin. Can you tell us whether or not you saw any of that?

Mr. Bawry. I could not tell you. I would say, in my opinion, that
is a gross exaggeration. That is just my opinion. . :

Senator McCartry. Did you claim you attended all the interroga-
_ tions? s

Mr. Bamey. During my stay in Schwabisch Hall, Mr. Berg, the
other reporter, I do not think ever went into the cell. He did not want
to go into the cell. )

Senator McCartry. You say it is a gross exaggeration when I say
someone said that they were crippled for life because of having been
kneed in the groin. Do you mean this man Perl generally did it in the
groin ? :
® Mr. Bawey. No, I do not think he did it out of a 138 of the 139.

Senator MoCarTay. When you got through kneeing them in the
groin, do you think they were in good health from what you say

Mr. Bamey. I would not say they were in good health, but I think
they could be repaired. ’ :

Senator McCarrry. From the time you wrote this letter to me until
today, how many people have contacted you in regard to your hearing,
and with respect to what testimony you were going to give?

Mr. Bamuey. Not a single person. .

Senator McCartriy. No one at all?

Mr. Banmey. A few newspapermen—by the way, Senator, I under-
stood you at the beginning to offar a letter from a man Teil or
something ¢ ) :

Senator McCarruy. Go ahead.

Mr. BanEey. I got a letter from him; he said he had met me in Weis-
baden in a room-next to me, and gave the address, and it was an
address.l never lived at, and I do.not know the fellow. He asked me
if I was in Pittsburgh every week end, and he wanted to know where
he could contact me. I do not know the fellow and I do not know
where he is. He says he is attending W. and J. ; he was complimenting
me on a letter. "I told the truth; I do not know him.

Senator McCarrry. Will you do something for me? Just try to
stick to my questions, and when I am all through you can give me
all of the conversation. - .

Mr. Baney. I am sorry. -

Senator McCarrry. Who did you talk to this morning?

Mzr. BaiLey. Not a soul. :

Senator McCarray. Did you talk to Colonel Ellis? :

Mr. Batey. Not a soul. T talked to the colonelwhen I came.in.

Senator McCarraY. No one else? The only people you talked to
were newsmen ¢

Mr. Bamey. Not a soul.

Senator MoCarrry. I thought you said two or three men contacted
you. - .
Mz, Bamey. Not a soul; I refused to give them any information.
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Senator McCakrray. I just wanted to get Wlnt happened since the
time you wrote-——

Mr. Bamey. Freddie Wertenbaugh, who covers the courthouse up
there and writes for the Pittsburgh, he came to-see me every day, and
I said, “Freddie, I would rather you would not publish it until I got
down there,” and he said he would not, and he did not.

Senator McCarrrY. In other Words, the only man to contact you
to get your story was a newspaperman?- . '

Mr. Bamey. That is right. The Associated Press called me up,
and I told them: :

Senator McCarray. I do not care what you told them.

Mr. Bamzy. I can tell you. -

Senator McCarray. Let me get you straight; the only man who
contacted you in regard to this from the time you wrote the letter until
today was the newspaperman?

Mr. Baney. Not a soul.

Senator McCarrrY. Now, how many of Perl’s interrogations d1d
you attend ?

Mr. Bamry. Very few. I transeribed a lot of Perl’s statements or
confessions that he had gotten, either alone or accompanied by Steiner,
but I was not present with him except on probably two or three
occasions.

Senator McCarraY. Then, of the 20 that you attended personally,
of those 20, Shumacker was in charge?

Mr. Bamsy. Yes; I did most of Captain Shumacker’s work. We
roomed together; we had a room together; and I have no criticism
whatsoever of Captzun Shumacker.

Senator McCarrrY. You said that- you heard Stemel and Perl
discussing the interrogation; right?

Mr. Bawey. Perl did very little discussing. He was vely reticent.
Steiner was much more talkative, but he told us generally—mostly
when Per]l was not present—Perl was very seldom there in the eve-
nings; he had his wife and lived up the-street; but Steiner did all
the talkmg about what he and Perl had done. Perl never talked.

Senator McCartry. One of the things you said they did was to
march a man up some steps, make him ‘believe he was on a scaffold,
and tie a rope around his neck, and then jerk him.

Mr. Barey. That is right. -

Senator McCarrry. That was for the purpose of getting a con--
fession ?

Mr. Baitey. It couldn’t have been for any other purpose.

Senator McCarrry. Do you know whether or not that was done
after these mock trials at which a man would be found guilty or was
that before a mock trial?

Mr. Baey. Well, I would say it would have to be before the mock
trials.

Senator MCCARTHY Why would you say it would have to be before
the mock trials?

Mr. Baey. Because I did not wintess any mock trials when I was
there, unless you call the confessions mock trials.

Senator McCarTHY. You mean because you did not witness them
they did not have them ¢

Mr. Bamwey. I would not know, Senator.
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::Senator’ MeCukrary.. Tn other svords;’ you do not know whether this
was after or before the mock trials; if you did not witness them.
““Mr. Bawa®. Do not gét me wrong, I am just—Steiner left there be-
fore I did, and I think 1f there were any mock trials conducted while
T was ther e, I would have been present. I thmk one of the requlsltes
of a mock trial i§a ésit repotrter. .

Senator McCartay: You say that is necessary in a- mock trlal a
court reporter? i

Mr. Bamey: Well,® I think it is necessary n every trial. T do not
thlnk it would - be dlfferent in a-mock trial. - -

Senator MoOARTHY. The reason you say you do not thlnk there were
mock trials e

"Mr. BAILEY No. o ; ' '

Senator McCArTHY. Walt untﬂ I get through Wlll you please? .

Mr. Bareey. Excuse me. -

' Senator McCarrry.: Do T understand that the reason you- do not
feel there were mock trlals is because you were not there as a court
teporter? .

- My, Barey. T do not feel there was not any mock trial, Senator,
there: probably was, Isaid Thad not knowledge of them. °

- Senator MoCartay. I want to: know whether or not you know
whether the mock hanging was after a -mock trial or not. If you do
not know, don’t try to-tell'me. = If you. do know, tell me.

Mr. Baney: T do not know. - - B

Senator McCarray. How about these confessions that were dictated
to you by Perl or Thon? Do they sound like the coufession that a
15- or 16 or 17- or 18-year- old boy Would give, or were they very
literary? -

Mr. Baniey. They sounded tome I1ke a farce. - Fifty percent of them
were either made up by Perl or Thon, ‘and -they ‘were altered and
changed and deleted.

Senator McCarrHY. I read over these confessmns and some of them
by the 17- or 18-year-old boys with no- ‘education at all ‘apparently
sound like 11terary masterpieces, and T am WOndermo if you got the
same impression or not.

Mr. Bamey. I did. - I got the 1mpressmn that they were not a
verbatim report of what they learned from the prisoner in the cell.

Senator McCarTay. Now, when this boy would sign a confess10n,
was the confession in German or English?

- Mr: Batiey. In a lot of cases, we got the.confession in the prisoner’s
own handwriting, signed by him. It was brought into the room where
we all 'worked, with the exceéption of Major Fanton, and given to an
interpreter who- could also translate. I do not thlnk Perl did any of
the translating ; he had Steiner translate. =~ =~

‘Senator McCarrry. And when ‘this was brought in in the pr1soner s
. own handwriting, who would interpret; it for you; Perl?

Mr. Bamey. No, he usually turned it over to Steiner or Thon, ‘They
had one very intelligent interpreter, but he was, I think, pro-German,
I think he was German, myself—I think it was the opinion of most
of them—and he was a very well-read fellow. His name was Hecht;
and he had studied in Switzerland and in Germany, ‘and his transla,
t10ns were put in: perfect 11terary style; but Thon was ‘uneducated,
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and certainly Steiner was. They could scarcely——I do not think that
he went in the sixth grade in school.

Senator McCarray. Incidentally, so that the record is straight, have
You eversseen,me until today ¢

Mr. Bariey. Never béfore in my life.

Senator McCarray. And this letter was in your own

Mr. BamLey. I happened to read a statement in the Pittsburgh Press,
and T said, “What the hell ; I might as well get this off my chest.”

Senator McCarrrry. Let me read this, where you say :

- T took down in shorthand, and then reduced to typewriting for the prisoner’s
signature, but I am definitely certain that the statement which the prisoner
ultimately signed and which was later used to help convict him of the Malmedy
trial in no way even remotely resembled the orlgmal confession given in the cell.

Mr. Barey. That is right. o

Senator McCarrry. Is that correct?

Mr. Baicey. That is right. I will say this: Th.lS Lieutenant Perl
would bring out in German what he had gotten in a eell, either in his
own writing or in the prisoner’s own handwriting. He turned it over
te.;Thon or, Stemer or to Schuelingkamp—he was another one there,
and had them make a copy of it in English and longhand ortranslate it,
and then they would give me the longhand and T would typewrite 1t
and give it to Perl.

Well, any typist was supposed to copy—I know of no oecasion—
there was not one occasion that Perl did not change every one of them
and say it was not a proper translation. Either he was changing them
or the translater there could not translate German into English, one
or the other.

Senator McCarray. In other words, there was some writing that
would come from a cell in the accused’s handwriting ?

Mr. Bawey. That is right.

Senator McCarray. And the 1nterpreter would interpret in
English ¢

Mr, Baey. That is right. - ’

Senator McCarrryY. You would type it out and give it to Perl?

Mr. Barwey. That is.right.

Senator MoCarTery. And then he would changeit? .

Mr. Barmey. Never satisfied; he said this is not what, he would
say, he would have to have.

Senator McCartay. Typewritten in English?

‘Mr. Bamey. Typewriting it over half a dozen times to meet. satls-
faction.

Senator McCarray. You would typewrlte it over and over until
it met his satisfaction ? .

Mr. Bamey. That is right.

Senator McCartay. Then, take 1t over to the man Who could not
read English, and he would sign it?

Mr, Baitey. Only conclusion you could arrive at.

Senator McCarray. In view of the: braggmtr that you-heard Steiner
do in regard to these mock hangings, and viewing Lieutenant Perl
kneeing these men in the testicles, is there any reason to believe that
he told them what was in the confessions? Is there any reason to
believe that he told them what was in the confession to be signed

Mr. BarLey. My honest opinion is this, Senator, that probably, just
as a rough guess, with a possible exceptmn of Peiper, who wanted
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to admit everything and take the rap for all of them, the evidence
adduced and presented against those six—and I do not know who
they are—is not any more credible than the evidence against the rest
of them in the prison.

Senator McCarrry. In other words, can we safely say that at this
time that we do know that it is impossible to determine from the
methods of interrogation, from the mock hangings, from the kneeing
in the groin, whether we are actually going to hang guilty men, or
innocent men? Do we have any way of knowing, in view of the
way in which these statements and confessions were gotten ?

" Mr. Bamey. Those confessions and statements were taken in a most
haphazard manner. There was no systematic plan or procedure in
examining witnesses, and the people sent there were absolutely in-
competent to be on an interrogating team, as lawyers or interpreters.

Senator McCarraY. Let me ask you'this also: You recited that both
Steiner and Perl were refugees and, of course, I understand Perl’s
wife was in a concentration .camp. -.°
. Mr. Bamey. I did not use the word “refugee,” Senator, but it is
all right. g :

Senator McCarraY.- Well, use ‘whatever word you want to.

Mr. Bariey. That-is right.

Senator McCarray. They, of course, had very many good valid
reasons to very intensely hate those who were guilty of their predica-
ment. Do you feel that there was intense hatred on the part of Perl
and Steiner, on the part of those two, against the Germans, as a race?

Mr. Bamey. Steiner had admitted it openly. Perl—but from the
background and the actions you could not arrive at any other conclu-
sion that they had a terrible hatred. Justifiably so, maybe, but I
do not think they were the proper people to be on such a team. :

Senator McCarruY. In other words, maybe they were kneeing the
wrong man ?

Mr. Barcey. It did not make any difference to them; they did not
know. They had no way of knowing.

Senator McCarrrY. 'As of today, as we look over that trial, we do
know this, that the men who are getting confessions upon which the
convictions were based did.intensely hate the German people as a
race. I am not trying to put words in your mouth, but I just want
to get this fully into the record.

Mr;Bamey. Noybut I want te-get iny -honest feelings and conclu-
sions in this. o

Senator McCartaY. Yes.

Mr. Bamey. My honest opinion is that a much larger number than
six were guilty of that Malmedy massacre

Senator McCartrY. If they were guilty.

Mr. Bamgy. If they would propeérly get

Senator McCarraY. You and I would assume that a man who is
being tortured would scream just as loudly if he was guilty as if he
were innocent. :

- Mre-Bamwey. Well, that was my-natural reaction to that.young fel-
low Neve. ; 3

Senator McCarray. Then, as -you watched this boy being mis-
treated, you say, a kid of 16 or 17 or 18, you feel if he were beaten up
enough he would sign a confession regardless of whether he was

guilty or innocent?
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~Mr. Bamey. I did not-know what that Neve got until you told me
he got 20 years or life:

Senator McCartaY. He was sentenced to death orlrrmally, and
that was cut down to 20 years.

Mr. Bamwgy. Well, I think that was an overly severe sentence unless
they got a lot of additional evidence which they did not receive from
this ex parte deposition which we tock in his cell.

Senator McCarray. Were you present during the course of the
actual trial? »

Mr. Bamey. No, I was back home. |

Senator McCartmy. Will you tell me—and I know that you may
dislike to do so, but this is very important—will you tell me which of
the officers got oil paintings from some of the prisoners who were
treated especially well ? '

Mr. Bamey. Well, I do not like to put his name into the record.

Senator MoCarrry. I know you do not.

Mr. Bawwry. I am hurting that fellow, and possibly if the majority
of that team had the same opportunity they would have accepted it.

Senator McCarray. From the picture I have gotten of the team
that is entirely possible. But we are dealing here not only with the
life and death of men who may be guilty and innocent, but we are
also dealing with something infinitely more important, and that is
just to what extent we are chscredltmor the United States over in that
part of Europe; to what extent we are selling communism instead of
democracy, and it is important to us to know what type of officers were
in charge, and if the officers were taking gifts from some of the pris-
oners and then treating them well after they had gifts, giving them
special treatment, we must know the names of those officers.

Senator BALDWIN. May I coneur in what the Senator says? You
are here under oath.

Mr. Barrey. I have no retlcence m telhnd it.

Senator Barpwin. You have the protectlon of this oath What
you say here cannot be used against you, because you are saying it
in testifying before a congr essional committee.

Mr. BaLey. Any officer:

Senator BatpwiN. If you know the names of any officers or officer
or anybody who got gifts from these prisoners, I think it is your duty,
Mr. Bailey, to tell us so. ,

Mr. Bamey. I would not call it a gift. The officer who accepted it,
I do not think he accepted it as in the form of a br ibe, by any means.
I fﬁthmk my opinion was that he was outsmarted by this German
officer

Senator McCarruy. Let. us hf\ve the committee decide. We want
to know the names of the officers who got the gifts.

Mr. Bamey. The officer who got an oil pzuntlng of him was Major
Fanton. - .

Senator McCarray. How about the skis?

Mr. Bamcey. The skis were given to two or thr ee, I cannot recall
thg names, but I saw them examining them, and they were a beautiful
jo

Senator McCartry. Who else got oil paintings, do you know ?

- Mr. Bampy. That is the only one to my knowledge.

Senator McCarrHy. At the time you were over there were you in-

formed that one of the officers was a candidate for office back in this
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country, and that-convictions had to be: obtained hefore the ‘election
because he needed that as campaign material; and: for-that reason the
defense would be given' very little time to defend the cases, and for
that reason also your interrogation had to be speeded up? ‘

Mr. Bamey. No, I never. had knowledge of that, Senator
- Senator McCarrey. All Tight. ,

Did you take notes of Ellowitz’s 1nterrogat10ns’3

Mr. Bamtry. Well, yes, I took some of Ellowitz s——what little he
did. Ellowitz was more or less a playboy; he came and went as he
pleased

Senator McCarruy. Played rather rouch Did you take any in
the cells or were these——

Mr. Baney. I think possibly I did on one or two occasions for. Ello-
witz, but Ellowitz was not the type, the brutal type. He was just the
opposite. - He was just going through the motions there. He was
just drawing his pay, more or less.

Senator McCaruy. I have had statements from two different men
whom I assume will be witnesses here, to the effect that Colonel Ellis
did tell them not to beat up these men.

Now, will you give me a picture as to whether Ellis was avallable,
whether he knew it was going on or what the situation was.

- Mr. Bangy. Well, I think, in fact I know, that Major Fanton and
. (Jolonel Ellis werein dally telephomc communication. . I think Colonel
Ellis got a daily report from Maj or Fanton.

Senator McCarrry. Who was in charge of the Schwablsch Hall at
the time that you were there?

. "Mr. Bamry. Major Fanton.
Senator McCarray. Ellis was not there then ?
~Mr. Bamwey. At no time. '
Senator McCarray. I am sorry, I thought that Ellis » was there.
Mr. Barey,' No, I.think I have said: that L
. Senator McCarray. Now, this man Thon
Mr. Bammy. That is rlght ‘
= Senator McCarrHY - (continung).. Was he an American 01t1zen9

- Mr. Bamigy. I think he must have been. He was a chef or a cook in
Nlew York City, so he told me. - He had been a professional soccer
p ayer. :

. Senator MCCARTHY Yes. .

~ Mr. Bamey. And incidentally he was a German by b11th but never-
theless he was one of the three brutal men on that team.

. Senator McCartay. Now, you said, in answer to Senator Hunt’s
questlon that. there are many .things that you could recite, but that it
was all hearsay, and for that reason you do not.know whether We
wanted to hear it ornot. Inview of the fact that the Army or Military
Government in charge of this trial issued orders saying that hearsay
was competent evidence in a matter involving the death of these men,

. Ithink we will hear the hearsay also, with the chairman’s permission;
s0 I would like to hear about that. In other words, I would like to
hear everything you heard in regard to the treatment.

Mr. Barex. Before we go into-that, Senator McCarthy, there was
one mention T made in my letter there about starvation, nobody has
asked me about it.” Maybe it is not of 1mportance, but I was gomg to
clear it up. :

Senator McCartry. I was going to ask you about that
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- Mr. Bamey. Do you want me to answer any one—which one would
you like to have me answer ¢
~ Senator McCarrry. Give any one. Tell me about the hearsay first.

Mr. Bamwey. As far as hearsay was concerned, it was a general
topic—Perl would come up there, he was uncommunicative; he would
come up there at 12 o’clock and dance a jig, “I have got another con-
fession.” He had been there by himself in that prison.

Senator McCarray. Go ahead. Would he tell you how he got it?

Mr. Bamwry. No, as to how he got them—my information came
from Steiner. Perl did not talk much.

Senator McCarrry. Then tell us, it is very important that we hear
everything that Steiner said, everything you can remember.

Mr. Baney. I cannot remember, Senator.

Senator McCarrry. Give us everything you can remember.

Mr. Bamwey. I think I have told you the high lights of it.

If you can think of something you have heard from prior testimony
and tell me it, it may refresh my testimony.

Senator McCarrry, Well, I have an Army report which says
they have an affidavit from the dentist to the effect that—I do not
want to misquote the Army on this, and maybe I had better read from
their report. On page 525:

Corroborating the claim of the various accused as to physical violence, there is
the affidavit of Dr. Knorr, the dentist at Schwabisch Hall, that he treated 15
gi' 20 of the suspects for injuries of the mouth and jaw, apparently inflicted by

OwWS.

Now, would you shed any light on that that you can?

Mzyr. BamLey. To my knowledge there was never a dentist at Schwab-
isch Hall ; whether they got their teeth knocked out or did not, there
was no dentist to take care of them; as for a'great portion of the time
there was never a doctor there. : _

Senator McCarTEY. Now, will you continue and tell us anything
that that you heard Steiner say. It might be repetitious, but I would
like to get the whole picture.

Mr. Bamey. I do not know, outside of the fact that when he men-
tioned—yes, I told him about the rope around the neck, and Perl
pulling the prisoner off his feet, and he laughed about it; and we were
sitting there in the room, and T said, “What the hell is so funny about
that?” And he said, “T hate those bastards. They are responsible for
murdering my mother.” ‘

Senator McCarrry. Just one further question. Now, in these
statements that the accused ultimately signed, the ones that you said
you had to type and retype over before Perl would accept them, do
you know whether those statements were later used to convict not
only the man making the confession but also the other codefendants?

Mr. Batwey. I think that was the primary purpose of most of them.
The primary purpose was to convict the other fellow, not that particu-
lar person. You see, my impression, at least, of the whole set-up was
to get—interrogate one man to get evidence against another.

Senator McCarrrY. In other words, let us€ay the three of us, Sen-
ator Hunt, you and I are three codefendants, and statements would be
gotten from all of us by the methods which you have described ; and
my statement would be used not only——

Mr. Barey. To convict me.

Senator McCarrry. But also to convict you and Senator Hunt.
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Mr. Bamey. That is right.

Senator McCagrry. Your statement would be used:to convict not
only yourself, but Senator Hunt. B

Mr. Baney. That is right.

Senator McCartry. So that when the prosecution says that the
confessions were corroborated by other evidence, the corroboration
consisted of other confessions gotten in the same manner.

Mr. Bamey. Gotten prior to the confession of the particular person
that was convicted on it. They confronted him with statements of
others.

~ Senator McCartrY. Let me ask you. this. '

Mr. Baiey. I do not think there is anything wrong in that. I am

- not "eriticizing that method: - L think it is used.in our courts here,
but that was the procedure followed. They got the dope from me
to convict you, and from me before they interrogated you.

Senator McCartaY. You say you ‘are a court reporter over in
Pennsylvania? You do not mean that the courts over there use this
process of mock hangings and kneeings?

Mzr. Baicey. I had no reference to that. ;

Senator McCarraHY. You mean you were referring to the fact that
they got the statement of one man to convict another.

- Mr. Baey. The courts do not do that, but I think the detective
bureau does that.

Senator McCartay. You have been a court reporter for some time
and have seen a_lot of civil and criminal actions tried. Do you think
‘that you can at all rely upon statements or confessions or convictions
that are gotten as a result of this type of beating and mock hanging
and the breaking of a man’s teeth. In other words, is there any way
of knowing whether you have a guilty man or an innocent man?

Mr. Bairey. No, I think it was absolutely improper in the methods
use, but I think it ruined the purpose of the investigation. I think
fellows probably went scot free who were just as guilty as those five
or six.

Senator McCarrry. Just one final question: Do you think that
Steiner and Perl much cared whether the man they were getting a
confession from was guilty or innocent?

Mr. Bamey. I think they were of the opinion that every German in
that prison was guilty and should -have been hanged. '

Senator McCarray. And they would work them over until they
got a confession from them? :

My. Bamey. That is my opinion.

Senator McCarraY. And they actually worked all 73 over until
they got confessions, with the exception of the seventy-third man, who
committed suicide during the interrogation ?

Mr. Barey. My honest opinion is that a lot of those fellows were
guilty, were guilty of atrocious crimes, and should have been con-

~ victed and executed. My criticism was as to the methods used to
arrive at that. My question was, Did they arrive at a proper con-
clusion by the methods they used? - .

Senator McCarrry. Thank you very much, Mr. Bailey.
* Senator Barpwin. Do you have any questions, Colonel ?

Mr. CuamBErs. Senator, with your permission, and the permission
of the committee, I would like to place in the record a copy of the
standing operating procedures insofar as medical health is concerned,
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and how they were to be handled. I think it is an important thing to
be in the record. = - : S :
Senator Barowin. Very well, it will be. printed.

(The document referred to follows:) S
S C : - APRIL 28, 1949,

RE : DIETRICH SCENELL'S AFFIDAVIT DATED JAUNARY 10, 1948, RELATING TO MEDICAL
TREATMENT OF MALMEDY SUSPECTS AT SCHWABISCH HarL (Part or ExHipiT 23,
REPORT OF ADMINISTRATION OF JUSTICE REVIEW BoOARD) :

1. Particulars requested of EUCOM have not been received as yet. .

2. See SOP #2, War Crimes Branch, USFET, February 7, 1946, attached to
Dwight Fanton’s affidavit, October 20, 1948, Bxhibit 29, Proceedings before Admin-
istration of Justice Review Board, which states in part:

“8, There will be an American medical technician (NCO) on duty at I. P. #2
from 0800 until 1700 daily except Sunday. Between 1700 and 0800 daily and on
Sundays, the medical technician (NCO) will be on call and will be available within
the limits of SCHWABISCH HALL. An American medical officer will be assigned
to this prison. This officer will be responsible for the health of the prisoners in
this group and will serve as prison surgeon, assisting German overhead medical
personnel in medical matters pertaining to the prison as a whole. Under no cir-
cumstances will any of the prisoners in this group have any contact with German
-medical personnel. Minor surgical procedures may be accoinplished at the prison
infirmary, but adequate security must be provided to insure that no communica-~
tion between the prisoner being treated and German personnel in the prison occurs,
Prisoners in this group who require hospitalization for surgical, diagnostic, or
other treatment beyond the capacity of the prison infirmary will be evacuated to
the 216th General Hospital in Stuttgart. The military unit charged with respon-
sibility for providing security at this prison will supply guards for maximum
security of prisoners evacuated to this-hospital in accordance with the provisions
of this SOP. Prisoners will receive dental treatment for emergencies only.
Dental cases will be taken to the 6th Dental Laboratory in BACKNANG. Ade-
quate guards will be provided to insure that all security requirements set out in
this SOP are satisfied. The medical officer will be responsible for reporting all
medical and dental cases treated. The report submitted will state patient’s full
name and grade, the cell in which he is confined, and diagposis of his ailment
with recommended disposition. In case transfer to the prison infirmary or
evacuation to the hospital is required, the matter will be cleared with the Com-
manding Officer of this Detachment prior to such transfer.. In case of evacuation
to the hospital, the aforementioned medical officer’s report will also contain a
statement of probable length of hospitalization. The medical officer will be
responsible to see that daily records are kept of all cases treated to show the
patient’s full name, cell number, diagnosis, and treatment rendered.”

Mr. Crameers. May I ask one question of this witness if we are
going to finish with him ?

Senator Batpwin. I do not know whether he should come back here.

Senator Hunt. I want to ask one question. Mr. Bailey, you spoke
of the portrait and the skis, and things of that kind as gifts. Do you
know whether or not any payment of any kind was made to the men
who did the painting or made the skis?

Mr., Bamrey. I am practically certain it was not. He was anxious to
doit. He wasingratiating himself into the graces of the person whose
portrait he was painting.

Senator Hu~t. Do you think it had any influence on the trend of the
trials or convictions or generally on the whole picture ?

Mr. Bairey. I do not think it would as far as Major Fanton is con-
cerned. Idonot think it was the proper thing for the officer in charge
of a team to do, but I do not think it would influence Fanton in any
way. Ihad alot of respect for Major Fanton as a man. He took no
part in it, but I refer to him simply as nothing more than a figurehead
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there over the wholeithing.. - I.do:not think he'ever went into a.cell. -1
do not think he ever took a statement or a donfession, just sat in the
little.office and, got reports. from Ellowitz and Shumacker and Perl,
and he was uided and influenced by Perl.

Senator HUNT. One more question, Mr. Chalrman You spoke,.
Mr. Bailey, of haying been present at 20 interrogations. =
" Mr. Baiey. That is ]ust a rough guess It may. have been 15
1t may have been 25..

» Senator HENT.. Could you tell us What proportlon or percentage of
the 1nterr00at10ns would it be? - Would it be one- half or two thlréls2

Senator HUNT Yes.

"“Mr. Banzey. I would say it Would be a hundred percent of the
interrogations. that a reporter was present at and took' verbatim
report of during. the time I was there, because 1t was Berg who was
the only other one there. -

Senator BaLpwin. We will take a recess until 2 15 because T have
to meet a group of newsboys froin Connecticut at 2 o’clock, and
that will not take long.. We will reconvene again at 2:15. I will
get permission from the Sepate.

(Whereupon, at 12:05 p. m., the committee recessed to reconvene at
2:150 clock p-m. the same afternoon ) ‘

' AFTERNOON SESSTON

Senator BALDWIN The committee w111 come to order. Mr. Bailey,
w111 you come forward, please? ‘

TESTIMONY OF JAMES J BAILEY—Resumed

Senator Barowin. Do you have some further:questions?

Mr. Caamseers. I think Senator Hunt had finished.

Senator McCarray. Mr. Chairman, I don’t like to clutter up the
record with a lot of letters, but I would like to read one paragraph
of a letter received from a young veteran in Santa Monica, Calif.,
because it is typical of the way the combat veterans, I think, feel
about this sort of thing,

Senator BarpwiN. Would it save time if we put it in the record?

Senator McCarruy. It is only two paragraphs: »

' DEear SIr: I am writing to you for two. definite reasons. First, to express to
Yyou from the bottom of my heart, not only for myself but also for all my buddies
who died in the last war, ﬁghtmg for ideéals that so many people, especially the
brass hats, had so soon forgotten It is gratifying to know that you and a few
other men in Washington remember that so many American boys gave their
lives in the idea that under demomacy a 'man is innocent until proven guilty.
Yes, even a German SS-man. And it isn't necessary to use the Hitler or Stalin
method of getting someone to say he did whether he did or not. :

That is the pertinent part of it. He served for 2 years and asked
- that we not make a record of his name, but in case the Chair would like
to see the entire letter, I will show it to him.

I have one or two questlons Mr. Bailey, in going over the record
of the court martial—and I wouldn’t ask you this question except
that you have had long experience as a court reporter, so you have
seen courts operate, otherw1se I would cons1der this question normally
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only to be asked of a judge or of a lawyer. Here is the question.
One.of the defendants is;being examined:

Question. Now, how often would you say you were approximately interrogated

at Schwabisch Hall?

The ProsgcuTION. I object.

Colonel RosENFELD. Objection sustained.

Mr. StroNG. May I respectfully point out to the court, with due deferénce,

that this is cross-examination. .

Colonel RosENFELD. It is not cross-examination because it is without the

scope of the direct examination. The court has ruled. The objection is sustained.

Question (Kramum). Isn't it a fact that you, during the time you were in

Schwabisch Hall, signed a statement for the prosecution in question-and-answer
form, consisting of approximately 20 pages? ’

The ProsecuTION. I object again.

Colonel ROSENFELD. That is not cross-examination. This is the last time the

court will-notify you. -
Let me ask you if you ever heard of anything that could compare
with that in a court trying a defendant.
Mr. Barey. I have not.
~ Senator McCarrry. Will you agree with me that that is the most
distorted and the most tortured interpretation of the law that you have
ever heard, to tell a man that you will not allow a man to testify as
to how a confession was obained, not allow him to testify as to how
many different confessions he was forced to sign?
Mr. Bamey. I have taken thousands of rulings by courts, and my
honest opinion is that would be overruled instead of sustained.
Senator McCarray. It is elementary in a court that when a de-
" fendant’s confession is presented, that he be allowed to at least tell
the court all the facts and circumstances surrounding it. Otherwise,
the court is insisting that they work in the dark and must rule on
the confession without knowing how it was obtained.
- Mr. Bamey. I would certainly think so, speaking as a court
reporter, not as a lawyer.

Senator McCarray. Thank you. No further questions, Mr.
Chairman. -

Mz. Barwey. Would you care to ask about starvation?

Senator McCarray. Yes. Tell me about the starvation you
mentioned.

Mr. Baey. T don’t know if it is of much importance, but since it
was in my letter, I might as well bring it out.

The day we arrived at Schwabisch Hall Prison, which was about
noon of December 27, as scon as we got in there one of the German
prisoners, who was apparently more or less a flunky around there,
brings a couple of tin pans that they feed the prisoners in over to
Major Fanton, showed some scratches that looked like a couple of
X’s in rows or something, and I got from his interpretation that he
suspected it was some code the German prisoners were trying to use.

The pan wouldn’t be given to the same men. None of the interpreters
on the team could make any sense out of the marks and neither could
the German prisoners who were cooperating with them. '

So Major Fanton said, “We will put them all on bread and water
until they confess.” That was December 27. That continued. I didn’t
pay any attention to it, it was none of my business, up until New
Year’s Eve when a sergeant major who had charge of the day MP’s
guarding the prisoners, came to me and said, “These prisoners have
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beeri on. bread and water gomg on the ﬁfth day now, I don’t want the
responsibility for it.”

I don’t think I made any comment but that was New Year’s Eve
day, and that night Major Fanton took me and Captain Shumacker and
Thon, he said Captain Johnson, who happened to be in charge 'of the
military police, is havmg a party tonight. He said, “Let’s go' over
So we did.

In the course ofithe conversation that evening 1 mentloned the fact
that the prisomers—told Major Fanton and also Captain J ohnson
what the sergeant major had told me, and Captain Johnson said that
under the rules they were working under they weren’t permitted to
keep-them on bread and water over.8 days. Major Fanton answered
him that he had nothing to do with that, that the war crimes had charge
of those prisoners.

Captain Johnson commented that with all due respect to Major.
Fanton, the feeding of those prisoners was his duty, and they Would
be taken off bread and water the next day.

The next day was New Year’s and-we didn’t work. But the day ‘
following New Year’s there was a call came in from Weisbaden to
Major Fanton, I presume it came from Colonel Ellis, and they were
immediately taken off bread and water.

- Senator McCartry. I didn’t qulte get it. They had scratched the
bottom of the mess plates? »
Mr. Bamey. That is right, and they suspected that that was a code,
exchanging from one prisoner to another. Somebody else would get
that pan to eat off of nest day.
Senator McCarrry. What kind of scratches were they?
© Mr. Banry. Tt.looked to me like X’s and O’s, as I recall but they
nel;rer found out whether it meant anythmg or nothing, as far as
I know.
" Senator McCarray. I would hke to say for the purpose of the
record so there will be no misunderstanding as to the importance
of What T just read, which is from page 64 and page 65, that here is
4 ruling which 1ndlc'ttes that no one could conceivably have gotten a
fair trial before that court. This man Rosenfeld was the only attor-
ney on the court; he made this ruling and apparently made it con-
stantly, so you can understand why more defendants weren’t put on
the stand.
-He held that unless he went into the question on direct examination,
the question of how a confession was obtained, what beatings were
administered, what physical punishment, what type of mock trials
the witness was subjected to in order to get him to sign this stitement,
unless Rosenfeld or the prosecution went into that on direct exami-
hation, he ruled that then the defense could under no circumstances
go into that on cross-examination, which was in effect a statement by
the court to the fact that they wanted to rule in the dark. They had
- to rule upon the value of this testimony and they in effect said, “Upon
_ the advice of Rosenfeld, we don’t want the facts, we don’t want to know

how much of a beatmg these men have taken, because the prosecution
didn’ go into it on direct examination,” which obviously he wouldn’t.
They said, “We want to hear nothing about it.” Under that alone it
lnakes it completely 1mpos51ble to conduct an intelligent trial, and I

[ 91765—49——13
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niight say T think if any of those men are'in the Ariy yet. who madg
such a ruling, made rulings of this kind, they should be promptly
retired to civilian life. - o T

X would like to say something further so there will be no question
about my position in this. T think we should find -out who is respon:
sible for hiring refugees from Hitler, men whose wives were in con-
centration camps, men who had every reason to dislike the German
race and dislike them intensely, and the prosecution goes out and.
hires those individuals and gives them complete charge of the job- of
getting confessions. The prosecution or whoever was responsible for
doing that should be asked to resign from the Army immediately. -

Mr. Chairman, as we go along this picture becomes more and more
gruesome. That is worse than anything we have ever accused:the
Russians of doing. ‘ F

Senator Batpwin. May T ask a question? You mentioned the man’s
name, Kramm. ' :

Senator McCarraY. A witness. He was the prosecution’s witness,
" He was oneof the original accused.

Senator Barowin. Let me say in answer to your statement that it
is the purpose of this committee to go into this thing thoroughly and
produce every witness that we think can be helpful in bringing us to
a satisfactory recommendation to the main ecommittee, because I per-
sonally firmly believe that if we ought to conduct war crimes trials,
it is very essential in the interest of democratic institutions.and democ-
racy generally that we give a demonstration of utter justice and fair-
ness 1n our administration of justice, because that is vitally essential
as a part of our whole system. ' ,

So that is the direction and that is the purpose of this whole inves-
tigation. Did you have any further questions? -

Senator McCarTry. Yes; I have. .

Senator Barpwin. I might say we have Judge Simpson here and
Judge VanRoden. I don’t want te hurry, but we are anxious to hear
them.

Senator McCarray. I had some questions in regard to rules of evi-
dence, but I would rather ask those questions of the judges.

Mr. Barcey. I have a letter here received from Mr. Schuelingkamp.
He was one of the interpreters. He speaks very favorably of Colonel
Ellis, and maybe it should be offered in evidence. :

Se}llla;cor Barowrn. This is from Mr. Bernard Schuelingkamp. Who
was he? ‘

Mr. Baitey. One of the interpreters of the team of nine down at
Schwabisch Hall at the same time as I.

Senator Barpwin. This letter was written to you personally ?

. Mr. Bamey. Yes; I hadn’t heard from him for a period of two or
three years until I got that from him by air mail the other day. .
Senator Barowrw. He was one of the interpreters?
Mr. Bamey. That is right.
" Senator Barpwin. Do we have him as a witness?
Mr. Caameers. I don’t believe that we have. _
“Senator McCarrry. I might say regardless of whether that is
favorable or unfavorable to Mr. Ellis, I seriously would question the
propriety of putting in a letter of anyone who is not going to testify.
I have read in parts of letters with the request that those men be
brought here. The purpose of reading those parts of letters was to
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let the chairman know the views of the writers and how they would
testify if they were brought here. . I would like to cross-examine and
talk to everyone who can shed light on this case.

- Senator Barpwin. This witness lives in Los Angeles and we can

get him here.

Senator McCarray. If he is important, I think we should and if he
is an interpreter, I think he is important.

Senator Barowin., He writes:

MY DeArR FRIEND BAILEY: I am sorry for the long delay in answeriny your
letter. I was really glad to hear from you again and I often think of tl e trip
when I drove you from Wiesbaden to this_awful place “Schwabisch Hall.” How
time flies. This morning I read your name in the papers, coneermng the Ma medy
case, and I thought back and realized that it-is now 8 years since you ang Y ex-
changed our feelings about the things which you once told me come to light une of
these days. I am sure that Colonel Ellis has nothing to do with forcing questions
out o6f the prisoners. I think you and I remember too well what went on. Of
course, I, a German by birth, could not open my mouth. You found out what they
had done to me and I am suffering from it to this date. That’s what I got with my
four battle stars, Well, my friend, once your character gets smeared, it stays
that way. I can’t even find, I mean get a job on this account. Once you put down
in your application form that you had been discharged, that’s all brother. Nobody
cares to know the true story or help you find it, Colonel Ellis was the only person
that wanted to help me, but this Captain Bouton at the personnel office in Frank-
furt, together with his gang, fixed it so that nothing could be done.

It is about 2 years now since I wrote to you and that letter came back to me.
I hope this one will reach you and don’t take my example in answering., Please
inform me if there should be anything of interest. If you meet Colonel Ellis, please
give him my best regards. I have great respect for him, he never lets an Army
man down. He went with me to Frankfurt and pe1sona11v dictated a letter to
Washington to help me, Of course, that letter was never sent, the boys in the

Frankfurt office took care of that. This is my idea.
Bailey, if there is anything I can do for you, I'll take the first train—you gave me

great comfort once upon a time.
ScrULY.

He was one of the interpreters? ‘

Mr. Baney. That is right.

Senator BaLpwin. Well, I think we can probably get Mr. Schuehng-
kamp here as a witness. At least, we will make every effort to do so.

Senator McCarray. May I ask a question? He refers to what was
done to him. What was done to him?

Mr. Barey. Senator, Colonel Ellis could probably tell you more
about that than I. I know he got in some difficulties over there, and
his friends thought he was framed. I thought he was, and some of
the others did. The details of it I am not familiar with. I left them
in Germany.

Mr. Cuamsers. I would like to ask a question to clarify the. gift
situation. You mentioned that these gifts were given to the prosecu-
tion staff by the prisoners. Now, as I understand it, there were two
group of prisoners at Schwabisch Hall. One group were those who
_ were there for interrogation for the Malmedy cases and the other

were a group of civilian internees there for confinement with @ German
camp commander.

Were these skis made and the pamtmas made by the Mal 1ely pris-
oners or were they these internees at Schwablsch Hall havir g nothing
to do with the Malmedy cases? ;

Mr. Bamey. I don’t know.

Mr. Caamsers. Do you know the German officer’s name who palnted

the picture?
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Mr. Barcey. I don’t know. I heard it, but I have forgotten it. My
recollection is that that oil painting is autographed by the painter. I
am not certain about that. ,

Mr. Cuameers. Did you know the name of the German officer who
painted the picture or what his job was around there? _

Mr. Barex. No; I don’t. I know that for a couple of hours a day
for several days or longer Major Fanton sat there and posed for him
while he was working, maybe a couple of hours a day for weeks. 1
didn’t keep track of it. : ~'

Mr. Caamsers. You are not certain they were Malmedy ?

Mr. Bawey. No; I don’t think I said so,and I don’t think I said they
were gifts. .

Senator Bapwin. ‘What did you mean by two groups?

Mr. Barzey. They were all prisoners as far as I knew.

Mr. Cuameers. However, one group were being interrogated by
the inferrogation staff under Major Fanton. Those were all Mal-
medy people. I understand there was another group of people who
were clvilian internees, and I was trying to find out which group-had
done this work for Major Fanton.

Mr. Bamey. I don’t know.

My, Caamsers. Thank you.

. Senator Barpwin. Thank you, Mr. Bailey, for your public service
in coming down here. We appreciate it. '

Judge Simpson, will you take the stand.

I might say for the record that Senator McCarthy has spoken to
me about a physical condition and an operation he has had which
has caused him considerable pain, and I don’t want to keep him here
any longer than we have to.

genator McCarray. I am supposed to be at the hospital and have a
sinus drained at 5 o’clock.

Senator Barpwin. Suppose we go on with Judge Simpson and we
will get you through in time to go out there.

Senator McCarrmy. I would appreciate it an awful lot.

Senator Barowin. Judge Simpson, will you stand and hold up your
right hand, please.

Do you solemnly swear that the evidence you shall give in the case
now in question shall be the truth, the whole truth, and nothing but
the truth, so help you God? :

Mr. Stmreson. I do.

Senator Batowin., Thank you, sir.

TESTIMONY OF GORDON SIMPSON

Senator Barowin. Will you give us your full name.
Mr. Smmpson. Gordon Simpson.
Senator Barowin., And where do you live, sir?
Mr. Stmeson. I would say at Dallas. T am in the process of moving
from Austin, Tex., to Dallas, Tex. I practice law in Dallas.
Senator BarpwinN. You are a practicing attorney there?
© Mr. Soveson. I am. ;
Senator Barowin. And a member of the Texas Bar?
Mr. Simeson. I am.
B Segnator Barowin., How long have you been 4 member of the Texas
ar? _
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i Mr.. S1mpson. Since 1919,

Senator BaLowin. And you are a graduate, T assume, ofa un1vers1ty
and a law school.

Mr. Simpson. I am. '

Senator Barpwix. Have you ever been a justice of any court
before?

. Mr. Srmeson. Of the Supreme Court of Texas.
* Senator BaLowin. For how long a term?

Mcr. Simpson. A little over 4 years.

Senator Barpwin. Are you presently a justice of the Supreme
. Court of Texas?

Mr. Simpson. Noj T have resigned to enter the law practice again.
~ Senator Barowin, N ow, were you asked to undertake an investi-
gation of these Malmedy conv1ct1ons?

Mr. SimpsonN. Yes.

Senator Batowin. And when was that?

- Mr. Simeson. It was in July of 1948.

Senator Barpwin. I will ask Colonel Chambers to go ahead with
the direct examination-and I will get back in a few mlnutes I have
to leave for a short time.

Senator McCagrray. I may want to do some questioning myself.

Senator Barpwin. Yes. * I would suggest that Colonel Chambers
continue. Could you go on? '

Mr. Crameers. I would not like to be put in the pos1t10n of ruling
on Senator McCarthy.

Senator Barowin. Don’t have a disagreement among you. If you
reach an impasse, both of you stop and call for me. I will be back

©in 10 minutes.

Mr. Crameers. I believe, Judge Simpson, that the question was
asked: Were you asked to investigate the Malmedy cases? Who
~ asked you to make this investigation ?

Mr. Simeson. The Secretary of the Army, Mr. Royall.

Mr. Cramsers. Did he appomt you as chairman' of a board or
commission to make this study?

Mr. Simpson. Yes.

-~ Mr. Caameers. Who were the other members, sir?

Mr. Srveson. Judge E. L. Van Roden, of Media, Pa., and Charles
W. Lawrence, Jr., a lieutenant colonel in the Judge Advocate Gen-
eral’s Corps of the Regular Army. -

Mr. Cuameers. Was your assignment just the Malmedy cases,
Judge Simpson, or did it have a broader scope ?

Mr. Simeson. No; it did not include the Malmedy